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CHAPTER I 



INTRODUCTION 



The Problem and Its Significance 



Colleges would do well^ before the next cycle of vio- 
lence^ to enunciate through committees or task forces 
the principles that should govern student • • « activi- 
ties and to hypothesize the conditions to ^^Ich the 
principles might apply • • • 

• • • If a university or college cannot act as a 
parent or constitute a political and social enc lave ^ and 
if civil forces are to be denied authority on campus, 
the resultant confusion still must be tr eat ed^^^^by some- 
one.'*' 

Thus did two professors of education at Western Washington 
State College sum up the state of things as they saw them 
in the fall of 1969 when disorder still plagued the campuses 
of the country • The situation is somewhat different in the 
fall of 1975* Things have quieted down on the campuses and 
everyone., teachers, students, and administrators, are back 
to education. The problem, however, remains the same, that 
is, how to define the relationship between student and uni- 
versity today • This dissertation will deal with a theory 



•"•R, Thompson and S. Kelly, " In Loco Parentis and the 
Academic Enclave," 50 Educational Review 450 (1969>> 
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that has been the one most frequently employed historically 
in answering that question, and that Is, the doctrine of 
in loco parentis ♦ 

The Problem 

The question, therefore, that will serve as the 
guiding light through the dissertation and will untlmately 
be answered is as follows: Is the doctrine of in loco paren -> 
t Is a viable legal theory today for describing the relation- 
ship between the university and the student in the United 
States of America? 

The history of the problem 

In loco parentis is a legal doctrine with a rich and 
varied history. It has been traced back by one author as 
far as Roman Law^ and by another to the ancient law of Ham* 
fflurabl.^ Its application, however, to the unlverslty- 
ZR. Shaw, " In Loco Parentis ," 74 School Executive . 
56 (1955). 

^K. Moran, "An Historical Development of the Doctrine 
of in Loco Parentis with Court Interpretations in the United 
States" (unpublished doctoral dissertation at the University 
of Kansas at Lawrence, 1967) Thereinafter cited as Moran] , 
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student relationship in the United States is much more recent. 
Henry Steele Commager in a letter to William Van Alstyne 
seta forth succinctly its application to institutions of 
higher learning in the United States when he states that 
in ioco parentis 

. . .was transferred from Cambridge to America and 
caught on here even more strongly for very elemental 
reasons: College students were, for the most part, very 
young. A great many boys went to college in the colo- 
nial era at the ages of 13, 14, and 15. They were, for 
. the most practical purposes, what our high school 

youngsters are now. They did need taking care of , and 
the tutors were in loco parentis.^ 

E. G. Williamson goes even further than the consideration 
of age and proposes three further reasons. First, the col- 
lege, feeling an obligation to raise moral, well-mannered 
gentlemen, played the role of the parent in insulating their 
charges from the lawlessness of the new frontier. Secondly, 
because religion was so vital to education at that time, the 
colleges saw themselves as parental guides to spiritual 
growth also. Finally, and most importantly, the college 
assumed the role of disciplinarian which they saw invested. 

^W. Van Alstyne, "Procedural Due Process and State 
University Students," 10 U.C.L.A. Law Review 368 (196^^. 
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In them by the parents of their charges .5 Moreover, the 
earliest court cases recognized the parental authority of 
the college/ 

The turmoil of the 1960s 

We have come a long way from college life In colo- 
nial times to campus life In the sixties and seventies. 
The university which was once a place of quiet , scholarly 
activity became, with the declaration of rights by the stu- 
dents of Port Huron, Michigan, the center of a seething, 
swirling cycle of events x^lch would soon erupt into violent 
demonstrations of all kinds on campuses everywhere • In the 
face of the turmoil which raged from San Francisco State Col- 
lege to Columbia University and eventually came to a* climax 
at Kent State University, authorities struggled to maintain 
order through the enforcement of local academic regulations • 
In a few instances, unfortunately, because of the serious- 
ness of the upheaval, civil authorities had to intervene to 
reestablish order on campus • 

^E. Williamson, "Do Students Have Academic Freedom?" 
in The American Studeat and His College 311-13 (ed. E. Lloyd- 
Jones and H. Estrin 1967), 
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The current debate 

The dissent forced both the universities and the 
courts to reconsider the basic legal nature o£ the university- 
student relationship. This issue has been bitterly debated 
in both legal journals and popular educational magazines for 
the past ten years. Alexander and Solomon have summarized 
the basic theories that have served as the fuel for these de«* 
bates regarding the definition of the uhlverslty<»student 
relationship. Those theories are in loco parentis , prlvl- 
lege, contract, trust, fiduciary, and constitutional.^ The 
oldest and most widely known of these is the doctrine of in 
loco parentis ; it has been the most widely contested of the 
six during the last decade. 

Black*s Law Dictionary defines in loco parentis as 
"in the place of a parent. "7 xhe doctrine of in loco paren- 
tis , therefore V rests upon the rights, duties, and responsi- 
bilities of parents. As mentioned earlier, during the 
Colonial Period when students were very young, colleges 
relied extensively upon in loco parentis and were granted 



^K. Alexander and E. Solomon, College and Universit y 
Law 411-14 (1972). 

^Black's Law Dictionary 896 (4th ed. 1968). 

, .14,.' 
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almost omnipotent authority by the courts. Recently/ how- 
ever^ critics of the doctrine have argued that the student- 
university relationship has changed radically from that 
which existed during the Colonial Period, principally 
because of the more mature age of students today. 

Other arguments advanced by legal authorities 
against further reliance on the doctrine are: (1) that all 
the recent court cases (though few in number) have ruled 
against the use of in loco parentis to determine the 
universitystudent relationship; (2) that some of the major 
universities (Cornell and Berkeley) have retreated from 
further use of surrogate parenthood; and (3) that many 
people in the field of law, practicing attorneys and legal 
writers (notably William Van Alstyne), have voiced their 
opposition to Its continued use.^ 

Yet 9 there are many \Aio ardently defend the present 
vitality of this age-old doctrine. The most vociferous, 
perhaps / is Clarence Bakken, Assistant to the Dean of Stu- 
dents , California State College at Long Beach and a member 
of the Minnesota Bar. He proposes three areas In which Its 

®K. Brittain, "Colleges and Universities: The Demise 
of In Loco Parentis /V 6 Land and Water L. Rev . 727-30 (1971) 
[hereinafter cited as Brittain) . 

15 
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application Is most widely used: university housing, student 
activities, and discipline* Even the argument attesting the 
more mature age o£ students today does not seem to dissuade 
him. He writes that It Is not possible to exclude children 
from the college's parental authority simply because they 
are over the majority age "because the rules under which 
the colleges regulate and control their students have devel- 
oped over the years until they have been accepted by the 
courts as correct and proper,"^ Thompson and Kelly plead 
emotionally: 

If Institutions are not to assume parental authority 
and monitor certain student behavior, and if civil 
authorities apparently are to be banned from the aca- 
demic enclave In all but major upheavals, who Is In 
charge? 10 

Significance of the Study 

There is still, then, considerable controversy 
about the exact nature of the student -university relation- 
ship. Inherent to the problem are the questions about the 
precise nature of in loco parentis ^ Does in loco parentis 
mean that a university has not only the duty to discipline 

^c, Bakken, ''Legal Aspects of in Loco Parentis ," 8 
Journal of College Student Personnel 234 (1967) • 

^^R. Thompson and S, Kelly, supra note 1> at 449. 
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but also the responsibility to serve as advocate and pro- 
tector? If so, what precisely are those rights and 
responsibilities? At any rate the increased debate and the 
possible threat of further controversy indicate a need for 
an analysis and a clarification of the current legal status 
of in loco parentis on the college campus. As Thompson and 
Kelly warn: 

Colleges would do well, before the next cycle of 
violence, to enunciate . . .the principles that 
should govern student . . .activities . ... 

If a university or college cannot act as a parent or 
constitute a political and social enclave . . .the re- 
sultant confusion still must be treated --by someone. 

In order to analyze more carefully the present 
status of the doctrine, four questions are presented below 
which, whian answered, should provide the college adminis- 
trator with a picture of the current status of the develop- 
ing law regarding in loco parentis and the college campus: 

1. Has statutory law modified or abridged the doctrine 
of in loco parientis as applied to the university- 
student relationship? 

2. Have court decisions, especially those in the last 
decade, either abrogated or modified the doctrine of 

llld. at 450. 
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3. the 5^®*=®nt Twcnty-stxeh Amendment to the Consti- 
'**^lon States lowering the majority 
ag^ for ^tght to vote, abrogated the doctrine 

4nJ;2£2_£a5entiE applied to the university- 
?*=^^enC ^^^^ttonsliiP- 

4. t:he dootrij^^ q£ ia J-Oco parentis a viable legal 
*=^^Ory today describing the relationship between 

university the student in the United States 
°^ America? 

^°°PVand^^^£$tiong. 
scope 

"^^^ type of r^gga^ch anticipated in this study will 
involve ^"^lysls ttiterp^^etatton of court decisions con^ 
cerned the l^gal ^gi^tionshtp of the university as sur- 

rogate p^^et^t and the g^-odent as its charge. Cases dealing 

^•S. const, ^end* ^^l, sec. 1. That section 
reads a^„^^llows: 

rlgt»t the citize^g of the United States, who 
are ejShteen years of age ot older, to vote shall not be 
deni^'^' ^^fidge^ ^ the United States or by any State 
on accout^^. age.., 
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with the other theories to define this relationship will be 
Included only if they might have some persuasive effect on 
later development of the law of In loco parentis . Discus- 
sion of legislative enactments will be limited to those 
that have direct relevance to the problem of in loco paren - 
tis in higher education. Administrative rules and regula- 
tions will not be treated exhaustively; selected university 
policy statements will be included in the discussion inas- 
mush as they are immediately relevant to specific court 
decisions. It is not anticipated that reporting of legisla- 
tive or judicial action outside of the body of school law 
will be necessary. 

Some conclusions and implications may be drawn from 
the results of this legal research that may help guide col- 
leges and universities in the process of developing and 
implementing school policy regarding the rights and respon- 
sibilities of university professors and administrators 
toward students on their campuses. 

Limitations 

This investigation will be limited almost exclusive- 
ly to the realm of legal research. Research techniques will 
be those customarily used by a lawyer in the development of 

19 
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a case or by a court in deliberation prior to the pro- 
nouncement q£ a decision. 

This study will treat the developing law on In loco 
parentis during the last decade since the completion of 
Donald Moran's dissertation in 1965.^^ There will be no ef- 
fort to replicate work already done by him. Moreover, the 
primary focus of the study will be^res trie ted to in loco 
parentis at the college or university level; statutes and 
cases dealing with secondary or elementary education will 
be considered only if they are immedLitely applicable to 
higher education. Nor will there be any attempt to explore 
the status of in loco parentis outside the United States. 

The pros and cons of the propriety of using the doc- 
trine of in loco parentis as a matter of opinion will not 
be considered in this research except as the courts have 
ruled or as the statutes havo! been construed. 

Methodology 

The modus operandi to be pursued in this investi- 
gation of the legal status of in loco parentis on the cam- 
puses of institutions of higher learning in the United 

l%oran, supra note 3. 

20 
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States of America today will be to locate, scrutinize, 
analyze, report, and Interpret the law, whether constitu- 
tional, statutory, or case, as It is related to the issue 
delimited above. Sources of both primary and secondary 
authority, therefore, will be utilized as well as those 
great books of Index which, though not usually cited as • 
persuasive authority, serve as valuable aids In helping to 
find the "all-fours" case. 

Sources of the Law 

Constitutional law 

Although in loco parentis is derived primarily from 
common law and not constitutional law, it is nonetheless 
directly related to constitutional law. The search, there- 
fore, will begin with the Constitution of the United States 

and with court decisions construing applicable provisions. 

The United States Code and the United States Code Service 

will be the major sources for the study of related federal 

statutory law. 

Statutory law 

Since the rules of law are not universally accepted 
and the laws applied in one jurisdiction are not necessarily 

■ 21 
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applicable in another, it will be necessary to search the 
individual state statutes and the court decisionsy inter- 
preting them in a systematic fashion to discover pertinent 
points of law. 

Acts of Congress 

Acts of Congress, along with rules and regulations 
adopted >y agencies commissioned to implement those actSj 
will be analyzed also. The Federal Register , the Congres - 
sional Record, and The Code of Federal Regulations will 
serve as sources of information at the federal level. 
Rules and regulations on the local level of government will 
be investigated only as they may apply to a specific case 
of consequence. 

Case law 

Case law related to the application of in loco paren- 
tis at the college level will be a most significant: factor 
in this study. Sources for pertinent cases will be the 
volumes of the National Reporter System and the latest ad- 
vance sheets that yield the most recent court holdings. 
Relevant points of law will be investigated through the out- 
standing Key Number System developed by the West Publishing 

22 ■ ■ 
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Company* Flnallyi significant cases as well as statutes 
will be Shepardized through the proper volume of Shepard'a 
Citations down to the latest supplement to find the most 
recent cases and developments. 

Secondary authorities such as legal encyclopedias ^ 
legal dictionaries ^ textbooks ^ and legal periodicials will be 
consulted for connentaries and interpretations of the law* 
Books of index such as Words and Phrases and Key Number Pi " 
gests will be used to find the appropriate primary authori- 
ties « 

Search Method Utilized 

The basic search methods used by a lawyer in prepar<» 
ing a case for court will be utilized here also. Those 
methods include: (1) the analytical or law chart approach; 
(2) the descriptive word index approach; (3) the table of 
cases approach; and (4) the words and phrases approach. De- 
script ions ^ illustrations 9 and explanations of all the legal 
methods of research and sources of law discussed in the pre- 
ceding paragraphs can be found in most basic law textbooks. 
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Facilities Needed to Support the Work 

Library facilities are the oh].y requirement of the 
pr opioseci research for this dis sertat ion . The Kent State 
University Library, idiile providing some of the essential 
legal materials, is inadequate for the specialized nature 
of this extensive legal research. The great law libraries 
of Cleveland State University and Case Western Reserve Uni- 
versity will doubtless be more than adequate for this 
research. 

Definition of Terms 

The terminology used throughout this research will 
conform generally to standard usage in educational and legal 
writings. The following term is listed for the purpose of 
clarification: 

In Loco Parentis ; "In the place of a parent; in-* 
stead of a parent; chatged factitiously, with a parent's 
rights, duties, and responsibilities."!^ 

^^Black's Law Dictionary, supra note 7, at 896. 



Related Dissertations 

A careful search of related dissertations indicates 
that the question proposed is sufficiently original to 
serve as a fit topic for a dissertation. To date there have 
been only two dissertations \diich have touched on the topic 
of In loco parentis on the college level. Both treatments 
were historical in nature aimed primarily at the doctrine 
as it applied to secondary schools . Both were written before 
the change in the majority age, the recent controversies 
over student housing, and the major college disturbances of 
the early 1970 a. One of the studies concluded that, 
because the courts have not taken a definite stand and be- 
cause family authority itself (from whence the doctrine 
derives its chief strength) is warting, the doctrine of in 
loco parentis is dead on. the university level. More will 
be said about Moran's dissertation in Chapter III. Harms, 
in a later study, discussed, as did Moran, the historical 
development of the doctrine on both the secondary and uni- 
versity level, treating chiefly the former but including 

^^Moran, supra note 3, at 97. 
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some of the more Important cases on the college level It 
was of some use to this writer in treating of the historical 
development of in loco parentis in higher education in the 
United States. Two other dissertations treat the doctrine 
of in loco parentis as applied to secondary schools. 
Hirschberger's study is primarily historical in nature with 
an emphasis on an application of the doctrine to corporal 
punishment 9 teacher supervision, and locker searches •''•^ 
Hamilton dealt strictly with the public school teacher and 
in loco parent is . "^"^ 

Several dissertations were primarily surveys. A 
study by Johnson examined the relationship between the in 
loco parentis attitudes and political attitudes of eight 



^^H. Harms, "A History of the Concept of in Loco Pa ^ 
rent is in American Education" (unpublished doctoral dissert- 
tion at the University of Florida, 1970) [hereinafter cited 
as Harms] . 

^^M. Hirschberger, "A Study of the Development of 
the in Loco Parentis Doctrine. Its Application and Emerging 
Trends" (unpublished doctoral dissertation at the University 
of Pittsburgh, 1971). 

Hamilton, "The Current Legal Status of the 
Teacher Standing in Loco Parentis " (unpublished doctoral 
dissertation at the University of Denver, 1973). 
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publics of the University of Oregon.''-^ Serra surveyed the 

attitudes of the parents of undergraduates, at Indiana Unl-- 

versity in relation to their concept of in loco patrentls ^^Q 

While not a legal study the research did point outs i^ter-^ 

estingly enough, an attitudinal trend on the part of 

parents supportive of a parental role for educational instl^ 

tut ions. In another survey Whitsett studied the att^ltudes 

of college deans to determine vhether or not they operated 

21 

under the principle of in loco parentis « Finally, Wagoner 
examined the attitudes of four Nineteenth Cent uty university 
presidents (Daniel Giltnan of John Hopkins , Mdrew D« White 
of Cornell, Charles W* Eliot of Harvard » and James B/ ^ngeli 

''•^D. Johnson, "In loco parentis and Political Attl-.. 
tudes: Their Relationship as Viewed by Eight University of 
Oregon Publics" (unpublished doctoral dissertation at the 
University of Oregon, 1971). 

^^J* Serra^ "In Loco Parentis : a Survey of the Atti- 
tudes of Parents of Undergraduate Students" (unpublished 
doctoral dissertation at Indiana University, 1968). 

21j, Whitsett, "The Concept of In Loco parentis in 
Higher Education in America" (unpublished doctoral disser* 
tation at East Texas State University, 1969) • 
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p£ Michigan) as they related to the doctrine of in loco pa- 
rent Is . :■ 

Of those dissertations done to date on the topic of 
in loco parentis , therefore, two have touched on the topic 
of higiher education and those were primarily historical in 
nature. This research, on the other hand « is primarily 
legal in nature; though there will be some atteiapt, for pur- 
poses of clarifying the climate in nAich the cases dealing 
with in loco parentis were heard, to sketch the beginning, 
and eventual evolution of that ancient legal doctrine from 
the tioie of Hanmurabi to the 1970s. 

The following chapters, therefore, will present a 
legal picture of the present development of that age-old doc- 
trine. Chapter II will outline the controversy surrounding 
the vitality of the doctrine of in loco parentis as reflected 
in recent legal literature, while in Chapter III the evolu- 
tion of that doctrine will be traced. 

The heart of the research will be reported in Chapters 
IV and V wherein the statutes of the several states will be 

2^J. Wagoner, Jr., "From in Loco Parentis toward 
Lemfrelhett .; an Examination of the Attitudes of Four Early 
University Presidents Regarding Student Freedom and Charac- 
ter Development" (unpublished doctoral dissertation at the 
Ohio State University, 1968). 
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reviewed and the cases dealing with In loco parentis In higher 
education will be reported. Finally the results of the re- 
search will be sunmarlzed and analyzed in Chapter VI in 
order to answer the four questions of law posed at the 
beginning of this research. 
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CHAPTER II 



REVIEW OF LITERATURE 
Foreword 

The current controversy over whether or not the doc 
trine of In loco parentis is relevant on today's college 
campus is but another facet in. the^stomy and colorful 
history of that doctrine whose origins have been traced as 
far back as the Code of Hammurabi. The purpose of this 
Chapter is to trace the debates through current legal liter- 
ature and to present in some logical fashion the major 
arguments advanced by each side. To complete that task it 
seemed necessary to review some of the contemporary alterna- 
tive solutions to the doctrine that have been suggested 
either in the . law journals or by the courts themselves. 
Hence the first part of the Chapter deals with that discus- 
sion. In. Chapter III I shall attempt to paint in broad 
strokes the colorful history of the doctrine as it relates 
to the American college campus. At the beginning of that 

2^Moran, supra note 3, at 1. 
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Chapter there will be a brief summary of the work done by 
K« Donald Moran whose dissertation (though dealing only . 
sketchlly with higher education) traced the origins of the 
doctrine from the Code of Hammurabi to 1965* -hence, the 
reason for the phrase, ^'1965 to the present/' In the title 
of this dissertation, there being no reason to duplicate 
the work already done by him. 

With that brief foreword we may begin with a look 
first at the alteimatlves to that doctrine and then at the 
debate which began In the early sixties and has continued 
through the present. 

A Variety of Views 

There have been, historically, a number of different 
attempts to define that ever»so*nebulous and elusive rela- 
tionship that the university enjoys with Its students. 
Those attempts can be classified roughly Into three catego- 
ries: constitutional, statutory, and non-const Itutlonal* 

Constitutional Approach 

The constitutional approach, the latest to steal the 
scene In school law today, has as Its chief advocate, 
William Van Alstyna. This approach emphasizes principally 



the student's rights under the constitution as a citizen .^^ 
The courts seem to have made it clear, especially since 
Dixon V, Alabama State Board of Education , that students do 
not shed their constitutional rights simply because they 
enter an educational institution.^^ 

Statutory Approach 

The statutes of some of the states also define the 
rights and responsibilities of universities toward their 
students. Those statutes generally grants expressly or by 
implication, rather broad discretionary powers to the uni- 
versity to l:eep order on campus. An Ohio statute, for 
example, provides that: 

The board of trustees of any college or university, 
which receives any state funds in support thereof. 



2^K. Brittain, supra note 8, at 716. 

^^For the constitutional consideration of procedural 
due process see the landmark case of Dixon v. Alabama State 
Bd. of Educ , 294 F. 2d 150 (5th Clr. 1961), cert, denied , 
368 U.S. 930 and Due v. Florida A. & M. Univ .> 233 F. Supp. 
(N.D. Fla. 1963). For those who might have thoujght that this 
was always the case, consider the words of the Court in North 
V. Bd. of Trustees ; "By voluntarily entering the university, 
or being placed there by those who have Che right to control 
him, he necessarily surrenders many of his individual rights." 
137 111. 296, 306, 27 N.E. 54, 56 (1891). 
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shall have full power and authority on all matters rela- 
tive to the administration of such college or univer- 
sity. 26 

Non*Constitutional 

The third method , non«constitutional and non * 
statutory in nature, is a kind of loose association of 
various and sundry legal stances, one a long standing legal 
doctrine and the others of rather recent origin. One of 
the approaches loosely grouped under this heading is the 
contractual theory, so named because it is based on the con- 
cept that the relationship between the college and student 
is contractual in nature "xhe courts have interpreted the 
approach to mean that the college student agrees contrac- 
tually to obey the rules and regulations of his college. "^8 
The provision^ of the contract Sre supposedly to be found in 
such documents as in the student's registration form, in 

26ohia Rev. Code Ann. sec. 3345.021 (Page 1972). 

Michael, "Student -School Legal Relationship: 
toward a Unitary Theory," 5 Suffolk U.L. Rev . 468, 481 (1971). 
The classic case applying the notion of contract to the 
univerolty-student relationship was Anthony v. Syracuse 
Univ .. 224 App. Dlv. 487, 231 N.Y.S. 435 (AppvDiv. 1928). 

28k. Brlttain, supra note 8, at 718. 
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his application for admissions, the catalogue, and the 

student handbook. 

Another non-constltutlonal approach, the status ; 

theory, Is based on the concept that the rights and duties 

of college students and university- are derived from the 

status of the parties as it has evolved through custom over 
30 

the years. 



Two other non*constltutlonal approaches are of 
rather recent origin and have been, therefore, largely un* 
tested in the courts. The trust theory contends that the 
relationship between students and university is one of 
trust rather than o£ contract or status. The school is con- 
sidered as a kind of trustee, empowered to administer some 
educational trust for the student who is, in turn, the 
beneficiary Another very recent approach is based on the 
theory that there is a fiduciary relationship between the 
student and the college; it is really a variant of the sta- 
tus theory. This approach differs from the trust theory in 



29r^ Ratliff , Consitutional Rig hts of College Stu- 
dents 38 (1972). ~~ — ~ ^ 

30id. at 47-55. 

^l^Xexander and Solomon, supra note 6, at 413. 
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that the fiduciary relationship rests upon the concept of a 
"confidence" existing between tvo parties rather than a • 
"trust" granted the university to administer for the stu- 
dent. The concept suggests that the university acts as a 
fiduciary to the student; that Is, It acts as one who. In 
carrying out a duty, attempts In all circumstances always 
and everywhere to act In behalf of the other. In connection 
with the undertaking.^^ The fiduciary theory has this In 
common with the constitutional approach, that Is, they both 
share the quest for greater procedural rights for students. 
It Is, however, a relatively weak approach since neither It 
nor the trust theory have been given any more than passing 
attention by the courts. 

The final non-constltutlonal approach, and the one 
which Is the subject of this paper. Is the ancient English 
doctrine of In loco parentis . Of all the approaches to ex- 
plain the relationship between student and university, none 
is better known or more debated than this one. 

32k. Brlttaln, supra note 8, at 718. Only one case 
mentions the fudlclary approach and then only in passing: 
Soglln V. Kauffman . 295 F. Supp. 978, n. 6 at 986 (W.D. Wis. 
1968). 
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The Early English Approach ; 
In Loco Parentis 

A clec is ion by an English court altaost tvo centuries 
ago defined in loco par ent is as one who assumes the charac- 
ter and duties of a parent.^^ ■ Blackstorie applied this 
doctrine to the schools when he wrote: 

The legal power of a father oyer a child ceases the 
latter reaches twenty-one years of age^^ 
arrived at the age of discretion^ and^ i^^^ 
Up to that age , the father may: appoint a t es tamentary 
guardian over him, or may delegate'^paft^ 
authority to a_ tutor or schoolmaster, who is then in 
loco parentis , - 

Sometimes the authority to act as surrogate parent 
is enacted formally into law. '^However, where there is no 
statute, the common law will prevail."^^ This point will be 
developed in greater detail in Chapters IV and VI. 

There are a variety of contexts, moreover, in which 
the school might assume quasi-parental powers. Early in 
American. education schools assumed control of the„ totality 



^%eatherby v. Dixon, 34 Eng. Rep. 631 (Ch. 1815); 
Howard v. United States, 2 F. 2d 170, 174 (E.D. Ky. 1924); 
See Black's Law Dictionary > supra note 7 . 

^^ Blackstone^s Commentaries on t he Law 196 (1892). 

^^ See K. Br ittain ^ supra note 8, at 721. See also 
E. Reutter^ Schools and the Law 64 (1970). 
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o£ student life, passing regulations governing everything 
from academics to moral conduct off campus. Generally the 
schools felt empowered to pass rules regarding board Ing, 
health care, religious activities, discipline, recreational 
activities, and moral behavior^-- all matters falling under the 
scope of parental duties and responsibilities. 

The parental authority of the schools has been modi- 
fied by the courts in recent years, however, delineating 
more clearly the areas of control to which the doctrine 
might be applied. In the public schools the most widely 
accepted application of the school authorities standing in 
loco parentis is in the area of corporal punishment .^^ On 
the college level the application has generally been re- 
stricted to the areas of student activities, housing, and 
discipline. There has been considerable debate, however, 
in the last decade as to whether it belongs there at all. 
The remainder of this Chapter will attempt to summarize 
briefly that debate. 

^^Restatement (Second) of Torts sec. 152 (1965). 

^^C. Bakken, The Legal Basis for College Student 
Personnel Work 56 (Student Personnel Service, No. 2, 2d ed. 
1968). ■ 
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A Storm of Controversy 

The Student Insurrection 

The controversy extending over the past dozen years 
has come largely In the wake of student rebellion In the 
dilxtles and seventies. Authority was being challenged in all 
comers and the parental authority o£ the school was as objec- 
tionable as that of the political establishment, parents, or 
traditional churches. In loco parentis , then, was as suspect 
as anyone over thirty. It was apparently galling for rebel* 
lions students, seeking new rights (and responsibilities?) 
to find themselves still under a kind of parental yoke. 
Such a condition did not sit well with the declaration of 
student rights made at Port Huron, Michigan. The peaceful 
academic setting, then, came alive with demonstrations of 
all kinds, and the leaders of student rebellion leaped to 
litigation. 

Some faculty members and a few administrators, 
startled by the new unrest, rushed to the side of the stu- 
dents, anxious to settle the matter. A number of legal . 
authorities also took their side calling for an end to pa- 
ternalism on campus and for the beginning of responsible 
student self-government. And so the controversy grew 
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between those who agreed that In loco parentis was an out- 
moded vehicle of the Middle Ages, when students were young 
with morals to be cautiously minded, and those who felt that 
this doctrine was the only legitimate legal definition of the 
university-student relationship recognized by common law and 
the courts and, in the end, the one most beneficial to the 
students. 

The Controversy 
The attack on the doctrine 

One of the most vigorous attacks on the doctrine is 
led by William Van Alstyne, a noted legal writer and an ar- 
dent defender of student rights. 

Van Alstyne observes that universities have been 
treated by courts in decades past as surrogate parents en- 
dowed with general functions beyond that of providing educa- 
tional opportunities, functions "which combined the responsi- 
bilities of the church, the civil and criminal law, and the 
home in the rearing of the young. "^^ 

38w. Van Alstjme, "Student Academic Freedom and the 
Role-Making Powers of Public Universities: Some Constitu- 
tional Considerations," 2 Law in Transition Q , 3 (1965). 
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He outlines what are perhaps the major argument that 
have been summoned over the past two idecades to attest to th^^ 
demise of the age«*old doctrine | jpirstijr^ he argues tt^ 
mean age o£ college students Is now over the age of twenty 
one. "Even In Blackstone 's time, the doctrine did not apply 



to persons over 



twenty-one . "39 Secondly ,he^^ 
It Is "unrealistic to assume th^^t relatively ij^ 
large-scale Institutions can act In each case with the same 
degree of solicitous concexm as a parent reflects In the to^ 
macy of his own home. "^^ It Is not possible, he feiels, f 
the institution to achieve the same kind of emotional iden- 
tification with those in attendance as a parent with his 
children. Thirdly, an institution necessarily has divided 
interests, having a need to be concerned with the administra- 
tive job of keeping the school afloat and yet maintaining 
a personal concern for her children* "It simply blinks at 
reality to treat the mother and the college as one and the 
same in drawing legal analogies, no matter how frequently 
one refers to his alma mater for other purposes. "^^ 



39w. Van Alstyne, "The Student as University Resi- 
dent," 45 Denv. L.J o 591 (1968). 

^Olbld. 

^^Ibid. 
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Moreover, a college may not arrogate to herself the 
power to expel a child in the name of surrogate parenthood 
when even a parent taay not do so in his own home. Fifth* 
ly, he argues that in loco parentis grants the university 
plenary powers to disniss a student summarily without the 
right of due process. This practice, he feels, is no lon- 
ger tenable since the landmark decision in Dixon^ 3 ^lerein 
the court outlined the elements of due process v^ich a uni- 
versity must extend to a student .^^ Finally, Van Alstyne 
contends that the historical basis for the doctrine no lon> 
ger applies to the twentieth century university, in support 
of this contention he cites an excerpt from a letter that 
Henry Steele Commager wrote to him on May 5, 1962 on the sub- 
ject of in loco parentis . Professor Commager observes: 

CIn loco parentisj was transferred from Cambridge to 
America, and caught on here even more strongly for very 
elementary reasons: College students were, for the most 
part, very young. A great many boys went up to college 
in the colonial era at the age of 13, 14, 15. They ' 
were, for the most practical purposes, what our high 
school youngsters are now. They did need taking care 
of, and the tutors were in loco parentis . This habit 



^2 Ibid. 

^^Dixon V. Alabama St. Bd. of Educ, sugra note 25. 

Van Alstyne, "Procedural Due Process and State 
University Student," 10 U.C.L.A.L. Rev . 378 (1962-1963). 
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vas re-enforced vish the coming o£ education for girls 
and of co-education r sic 1. Ours was not a class s 
There was no comnton body of tradition and habit , cptii'' 
nected with meinbership in an aristocracy or ah upper 
class r. sic n , , which would provide some assurance of con- 
:'".,duct./ ^ • . ■■■■■^ 

All of this now is changed^ Students are 18 when 
they come' up, and we have a long tradition with co- 
education from high school on. Students marry at 18 
and 19 now and have familios. Furtheraore, we'h^ 
adjusted to the classless society and know our way about . 
Therefore the old tradition of in loco parentis is 
largely irrelevant .'^5 

Van Alstyne, however, does recognize a certain value, 
a kind of "benevolent edge," to in loco parentis and ad- 
duces what could be perhaps the most cogent argument in 
behalf of the doctrine wh6n he Indicates that the college 
may, in fact, act as a shield for the student where college 
rules and civil laws overlap. "CAD number of colleges have 
established working relations with the downtown police so 
that the alleged offender is released to the college and 
favored in this regard over nonstudents arrested under iden- 
tical circuListances."^^ Van AlsSyne feels, however, that 
the practice has only dubious merit either legally (since 
civil authorities are really favoring unequally those who 
happen to be students) or educationally (since the "favored" 



^^id. afe 377-78. 

Van Alstyne, supra note 39, at 602. 



34 



student might get an "elitist" notion about his status as 
a university stucent),^^ 

One of the most aggressive attacks on the doctrine 
recently was directed by Brit tain who repeats many of the 
polnte^rraade so masterfully by Van Alatyne while summoning up 
a few of his o^vn. He observes that the earliest colleges 
were for the most part private institutions, whereas today 
most Institutions of higher learning are public. This dis- 
tinction, he feels, is Important: "[a] state supported 
institution can use legislative enactments as justification 
for disciplinary action; but a private college must fre- 
quently employ common law principles, such as in loco paren - 
tls, for justifications of author ity."^^ Since the earliest 
and most commonly cited cases dealing with in loco parentis 
concerned private colleges, Brittain surmises that perhaps 
thfc decisions of the court in these cases upholding the use 
of surrogate parenthood may merely indicate judicial reluc- 
tance to interfere with the governance of private colleges. 
If so, he concludes that those decisions hardly justify 
meaningful use of the doctrine by state universities.^^ 

47ibid. 

^^rittain, supra note 8, at 733-34. 
A^Id. at 734. 
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Brlttain further points out that the limits of the 
In "loco parentis doctrine are not clearly spelled out. j^t 
the secondary school level the one clear place \ghere the 
doctrine can be utilized is In the administration of cor- 
poral punishment. Since this really has no place In college, 
"all that remains of quasi-parental limitations are vague 
requirements of reasonableness of the rules and that they be 
connected to the performance of some educational function. "^^ 

A final crucial point that he makes is that in loco 
parentis is a two-edged sword. The very same doctrine which 
permits the university to discipline a student requires that 
the university assume the responsibilities of protecting him 
as would a parent. Very few colleges, he feels, would be 
willing to expose themselves to the back edge of this 
blade. 51 

Schwartz observes that the college student in early 
America did not choose to go to college. He was sent. He 
goes on to say: 

The classical American college was a place of serene 
social relationships and scholarly detachment. The stu- 
dents of this classical college had their place in a 
well-ordered hierarchy. In the bucolic setting of their 

50ld. at 736. 
5 lid. at 737. 

44 



36 



splendid Isolation, they Indulged In the costly luxury 
and privilege of the liberal arts and the administrator 
taught what he believed the students needed to learn .^^ 

In a study edited by Ca£frey the protests against 
the further use of In loco parentis are seemingly endless . 
Almost to a man the authors cited reject the doctrine In 
favor of a new form of control and a more responsible kind 
of self •regulation .^^ In general they dismiss as outmoded 
the concept of in loco parentis ^ "that umbrella under which 
both parents and personnel deans * sheltered' students for 
so many generations."^^ In two other articles the authors 
report that in loco parentis has been rejected both at 
Brown University^^ and at Cornell, as involving the "univer- 
sity in almost limitless obligations of dubious connection 
with its central purpose, and it demeans students as members 
of the educational community. "^^ 



Schwartz, "The Students, the University, and the 
First Mendment>" 31 O.S,L.J . 638-39 (1970) . 

^•'j. Caffrey, "The Future Academic Community?" in 
The Future Academic Community: Continuity and Change 11 
(ed. J. Caffrey 1969). 

5^L. Elliott, "Changing Internal Structure: the 
Relevance of Democracy," id. at 50. 

^^C. MaGrath, "Student Participation: What Happens 
When We Try It?" id. at 103. 

Sindler, "A Case Study in Student -University 
Relations," id. at 123,- 

' 45 . 
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Callls rejects the doctrine on the grounds that it 
l8 not necessary to the college to fulfill Its mission* . 
'The mission that the college Is authorized to perform Is 
education, and, therefore, the relationship between a col«* 
lege and its student is an educational one Dubllkar 
takes the tack that students today are too old to be Vparen«* 
ted" and that the "college had the authority of parents, but 
not the responsibility ."5® Clowes contends that in effect 
the courts have rejected the doctrine as applicable to the 
student -college relationships today .^^ 

In a conference on student rights reported by the 
Denver Law Journal in 1968, several of the writers refer to 
the Sindler report and the rejection of in "loco parentis . 
Both reject the use of surrogate parenthood ^s a justifiable 
basis for disciplining students .^^ Another comments about 

. Callls, "Educational Aspects of In Loco Par en - 
tls," 8 J. of College Student Personnel 232 (1967). 

5^R. Dubllkar, "Recent Cases," 42 U. Cln. L. Rev , 
n. 33 at 381 (1973). ~^ ~ 

Clowes, "The Student -Institution Relationship 
In Public Higher Education, "2 J. Law and Ed . 129-30 (1973) . 

^°R. McKay, "The Student as Private Citizen," 45 
Denver L.J . 560 (Special 1968); N. Stamp, "Conments," id. 
at 666. 
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the "unlamentecl passing" of that ancient doctrine. Final- 
ly, one writer, while praising what he considers the passing 
of the doctrine from the educational scene, considers, some- 
what fearfully, the alternative, a danger envisioned by the 
president of Cornell University, James A. Perkins, when he 
declared in a widely read speech: 

We do view with some alarm the spector that seems to be 
rising out of its [in loco parentis! ashes and taking 
the form of a rash of court cases challenging decisions 
in areas that were once considered the educational 
world's peculiar province. The filing of these cases 
seems to suggest that judicial processes can be sub- 
stituted for academic processes. 



Building a case for the doctrine 



A recent defender of the continued applicability of 
in loco parentis to the college campus in recent years has 
been Clarence J. Bakken,^^ a member of the Minnesota Bar, 
and author of a monograph used as a legal guide for 



61e. Clifford, "Comment," id. at 677. 

^^J. Perkins, "The University and Due Process," at 
1, Dec. 8, 1967 (Report of address by American Council on 
Education, Washington, D.C.), cited by R. Powell, Jr.. 
"Comtnent," id. at 671. 

^^C. Bakken, supra note 9. See also . C. Bakken, 
The Legal Basis for College Student Personnel Work (1968) . 
(Clarence Bakken died in 1967 shortly before the editing of 
this monograph was completed. This was a revised edition of 
his original work published in 1961.) 
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personnel workers in higher education similar to that edited 
by Martha Ware for the public schools. 

He outlines three basic areas of college life where 
in loco parentis Is most applicable: student activities, 
housing, and student discipline. 

Bakken feels that the parietal rule used in houaing 
is only one aspect of the more basic rule that governs the 
entirety of college life, that is , in loco parent is . He 
feels, however, that this rule, intended primarily to allow 
a university to require that unmarried minors live "in 
college-approved housing under rules and regulations estab- 
lished for their physical, moral, and mental protection, "^^ 
should be carefully reevaluated before being applied to 
adults. 

He applies the doctrine to student activities as well. 
"Rules and regulations covering student activities are gener» 
ally aimed at fulfilling a college responsibility to take 
reasonable steps to protect and assure the well-being, morals, 
health, safety, and convenience of its students, with unmar- 

6^ Law of Guidance and Counseling (M. Ware ed. 1964). 
^5c, Bakken, supra note 9, at 235. 
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rled minor students its principal concern. Once again 

he urges caution in applying rules to everyone that were 

originally applicable to minors only. 

It is in the area of student discipline that Bakken 

makes his major pitch: 

The college through its disciplinary machinery has used 
every method used by parents including deprivation of. 
privileges, counseling and guidance, social and insti- 
tutional pressure, and other devices available within 
the college to keep the student within the regulations 
and on the straight and narrow path. ^7 

He goes on to contend that both the community and the courts 
have recognized and supported the parental role^of the uni- 
versity. He observes that frequently law enforcement offi- 
cials turn over students who violate community regulations 
to the custody of the college. Moreover, he quotes a para- 
graph from a statement by the American Association of Univer- 
sity Professors (AAUP) on academic freedom (Committee S, 
1965) which declares that colleges should protect their stu- 
dents from the community when they violate its laws.^^ 

Regarding the question of age, and whether or not the 
legal doctrine of in loco parentis applies to other than 

^^Ibid. 
^®Id. at 236. 
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minor students, Bakken insists, despite cautions mentioned 
before, that it is not possible to exclude students over the 
age of eighteen or twenty-one from the discussion "because 
the rules under which the colleges regulate and control 
their students have developed over the years until they 
have been accepted by the courts as correct and proper. "^^ 

Moreover, Bakken rejects the notion that in loco pa - 
rentis is outmoded on the premise that the college student 
today is different from the student of forty years ago. He 
contends that the paternalistic approach used by the college 
over the years is expected "and has become through usage the 
common law of college student personnel administration. The 

courts will not in the foreseeable future overrule this cus- 
tom."70 

Finally, Bakken takes issue with Van Alstyne and Cal- 
lis who would reject the use of in loco parentis on the 
grounds that it is violative generally of due process. He 
observes that the doctrine of in loco parentis is an analogy 
among other competing analogies. School authority, he main- 
tains, is derived from the following sources: 

^^Id. at 234. 
70i^. at 236. 
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[E]xpre8 8 delegation of the authority of the parental 
status; delegation of the parental status implied from 
similar roles; functional needs of schools; customary 
process of schools, legislation or charter; Implied 
contract between student and school. 71 

These analogies, he feels, can be reduced to the "In Loco 
Parentis Rule, the Contractual Rule, Educational Purpose 
Rule, and Custom or Legislation Rule. "72 At any rate "the 
needs and capacities of school, student, and court must play 
the primary role in deciding the legal relationships to ex- 
ist among them. "73 

Though Callis argues that there is no need for the 
use of analogies at all, Bakken contends that one cannot 
deny that they have been used continually in the past by the 
courts to Justify In holding for the college in its atteoaqpts 
to discipline students. He sees the analogy as an "instruc- 
tive but incidental mode of weaving results into the fabric 
of law."7^ 

71c. Bakken, The Legal Basis for College Student Per- 
sonnel W6rk. supra note 63 at 40. 

^^ibid. 
^^Ibid. 
7^Ibld. 
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In conclusion and a£ter a lengthy discussion of legal 

processes for protecting the Fourteenth Amendment rights of 

students^ Bakken states: 

A college or university acts In loco parentis to Its stu- 
dents • It can do anything that the parent can do as long 
as It Is done without malice and for What is thought to 
be for the best Interest of the student and the institu- 
tion. 75 

Wllllamson^^ and Leonard 77 trace the development of 
the doctrine of In loco parentis In college personnel ser- 
vices in the United States. The legal nature of the 
relationship, Williamson contends, in no way Interferes with 
nor weffes^^n th<? parental nature of the relationship between 
personnel worker and student. He observes that "while expe- 
rience over the centuries clearly indicates that this pater- 
nalism frequently has rlgidlfied into Orwelllan 'Big Broth- 
erism, • the record is by no means a dismal chronicle of 
parental oppression. "78 



75id. at 56. 

76e. Williamson, Student Personnel Services in Col - 
leges and Universities 380 (1961) . 

77£^ Leonard, Origins of Personnel Services in Amer - 
ican Education (1956). 

78e. Williamson, supra note 76, at 380. 
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The legal counsel to the National League of Cities 

and U.S. Conference of Mayors, In a 1974 article dealing vlth 

the vulnerability of students to double prosecution ^ that Is ^ 

by the courts as veil as by the schools , discusses two policy 

positions that underlie the university's claim to authority 

to discipline: 1.) the "service facility" position which 

states that a "university Is properly concerned only with the 

academic training of Its students, not with student conduct 

In non-academic matters" and 2.) the "in loco parentis" poslr 

tlons in which the university concerns itself with the total 

development and welfare 6f each student, Although he indl«* 

cates that universities have been inclined to move away from 

using "in loco parentis" and that they attempt generally to 

justify disciplinary action in terms of serving the needs of 

the academic community, he states that practically speaking 

l?I3he distinction between "academic interest" and "in loco 
parentis" may be hard to discern. The Slndler Report > 
for example, (which rejected in loco parentis) decided 
that the university had an interest in ^ the generation and 
maintenance of an intellectual and education atmosphere 
throughout the university coimnutiity," and that such an 
atmosphere could only be harmed by marijuana smoklng.^P 

^^T. Kelly, "Double Prosecution of Students," 1 J. 
of College and U, Law 270 (1974). ~ 

80lbtd. 

, 53 , •■. 



They premised their action on a primary concern for the total 
emotional and physical welfare of their students ; hardly a 
Vpure" ••service facility^* position. 

Kelly notes further that the General Order arid Mem * 
orandum on Judicial Standards of Procedure and Substance 
Tax Supported Institutions of Higher Ed ucation^ ^ Is forced 
Into a kind of In loco parentis position when It atteimptis to 
distinguish the lesser disclpiinary sanction that a unlve 
sity might have to invoke from those Invoked against criminal 
acts. He feels that the General Order and Memorandum is 
forced to a rationale close to the ••in loco parentis" one 
when, in characterizing those lesser disciplinary sanctions, 
it specifies that the lawful aim of those actions may indeed 
be simply to teach proper behavior.®^ 

Three authors comment about the fact that though it 
is not clear just how significant the doctrine is today, it 
is clear that schools have power over their students. One of 
those writers, however, comments that "the view that the 
school has plenary power over pupils in school is an over- 
8145 p.R.D. 133 (W.D. Mo/ 1968). 
^^T. Kelly, s upra note 79, at 271. 
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simplification and distortion of the In loco parentis doc- 
trine. "^3 geaney questions the present potency of the doc- 
trine even more than Goldstein. However, vhile he describes 
the doctrine as a "legal relic of an earlier and simpler 
era." he observes that the courts have generally played 
"hands off" in reference to inistitut ions of higher learning, 
both public and private.®^ Monypenny makes the same obser- 
vation about the '*hands off" policy of the courts and adds 
that "except in a few deviant cases, the courts have chosen 
not to review in detail the university or college's use of 
discretionary authority in relation to students. "®5 Both 
Beaney and Monypenny indicate that the college may in effect 
describe its relationship to a student in any way it wants 
(including in loco parentis ) as long as there is no "depar- 
ture from a reasonable use of discretion. "^6 

Several other writers cast a kind of negative vote 
of confidence in the doctrine. One author, \di lie observing 

®^S. Goldstein, "The Scope and Sources of School Board 
Authority to Regulate Student Conduct and Status : a Non- 
Constitutional Analysis," Univ. of Pa. Law Rev. 117 (January 
1969): 373-430. __ _ — / 

8^W. Beaney, "Students, Higher Education, and the 
Law," 45 Denver L.J . 515 (Special 1968). 



653. 



^5p, Monypenny, "The Student as a Student," id. at 
86ibtd. 
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that the doctrine condones excessive regulation when em- 
ployed as a standard o£ review, £eels that It may have some 
value In elucidating the role of the school in the education 
of the child. Another writer, while recognizing the pre- 
sent vitality of the doctrine, makes the following predic- 
tion: "In loco parentis will be much less Important than _ 
responsibility for self-regulation as a basis for codes of 
non-academic student affairs and conduct."^® 

Finally, two professors of education at Western 
Washington State College, at Bellingham, angry in the wake 
of the violence that shook the: uamptiseg in the late 1960s 
protest the attempts of faoalty and 8tiident.s "to abolish 
some aspects of the institiatiotial In loce paarentis role" 
while attempting to retain those that w©uld "safeguard stu- 
dents from civil authority through declatirvg the campus an 
enclave. "89 

A question they direct to the educational community 
and to civil authorities is, if schools are not permitted to 

"Developments in the Law, Academic Freedom," 81 
Harv. L. Rev . 1145 (1967-68). 

QO 

"°J. Caffrey, "Predictions for Higher Education in 
the 19708." supra note 53. at 265. 

89r. Thompson and S. Kelly, supra note 10, at 449. 
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assume parental control and regulate certain kinds of stu- 
dent behavior and if civil authorities are not permitted on 
campus in times of crisis, ''VJho is in charge?"90 They sura 
up the whole situation as they see it regarding a college's 
authority with the following commentary: 

Colleges would do well, before the next cycle of vio- 
lence, to enunciate through committees or task forces 
the principles that should govern student and faculty 
activities and to hypothesize the conditions to which 
the principles might apply .91 

At any rate they have thrown the issue to the wind and it 

has been tossed about violently for the last decade. 

Conclusion 

And so the exchange continues. With the n^ajor argu- 
ments pro and con thus . outlined and providing a backdrop for 
consideration of V7hat is_ the status of the legal doctrine of 
in loco parentis in higher education, there remains yet an- 
other facet of the doctrine that needs to be studied before 
turning to the lax^miakers and to the courts: namely, the evo- 
lution of that doctrine do\m through the ages--how it grew, 
how it dev^tloped, and how it came inevitably to be applied 

90ibid. 
^^Id. at 450. 
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to the relationship between student and university on the 
college campuses in the United States of America* Allowing 
the dust of the present debate to settle a bit, therefore, 
we shall turn to the past and look at what was, to better 
see, perhaps, what might still be/ 



58 



CHAPTER III 



THE DEVELOPMENT OF THE DOCTRINE 
OF IN LOCO PARENTIS IN HIGHER 
EDUCATKHi IN THE 
UNITED STATES 

?he story of the evolution of the legal doctrine o£ 
In loco parentis Is as rich and varied as the current debate 
abont its continued relevance is heated. As it v«8^ the pur- 
pose of the previous chapter to round up the oajor flgnres 
and issues of the debate, so it vill be the point of this 
chapter to trace briefly its evolution. 

The first part vill deal with the general noti^ df 
coonBon law and then with a study by K. Donald Mdran iAich 
outlined in proper detail the history of the coiHion law doc- 
trine of in loco parent is from the t line of Hangaarabi to the 
present. The remainder of the chapter will be devoted to 
the evolution of the doctrine as it relates to its appli- 
cation to higher education in the United States. 
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What is Conmon Law? 



'*The school isystems at all levels are administered 
by both statutory and common law. "^2 statutory law and its 
Impact on conmon law will be discussed In Chapter IV. We 
are concerned here with common law. 

Coinnon law, evolving gradually from centuries of tradi- 
tion, from customs dating back as far as Babylon, Impinged 
ultimately upon the shores of England whose people became 
heirs to that ancient legal code develcpf^d by the legendary 
Hammurabi and the lamnakers of Rome. In England it was ap- 
plied by Itinerant judges 'H«ho visited the various sections 
of the country and in their duties began to make a national, 
conmon law for the entire country which in effect was a living 
law, rooted in the customs and traditions of the land."^^ 
Black defines common law as; 

It] hat body of law and juristic thjeory which was origi- 
nated, developed, and formulated asld is administered in 
England, and h&s obtained among most of the states and 
peoples of Anglo-Saxon stock. 

As distinguished from law created by the enaetment of 
legislatures, the consson law coosiprises the body of those 
principles and rules of action, relating to the govern^ 
ment and security of person^f and property, which derive 
their authority solely from uf ages and cueSoms of im- 

^"^HarmSt supra not/s 16, at 61. 
93ibtd. 
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leessorlal antiquity, or from the judgments find decrees of 
the courts recognizing, affirming, and enforcing such 
usages and customs; and. In this sense, particularly the 
ancient unvritten law of England. 94 

In reference^ to Its force and authcs^lty In the Tl^lted 
States of America, Black states that the phrase "designates 
that portion of the conmon law of England • . . which had 
been adopted and was In force here at the time of the Revo- 
lution. "95 He goes on to say: '*Thls, so far as It has nc»t 
since been expressly abrogated Cby statute] , Is recognized 
as an organic part of the Jurisprudence of most of the 
United States. "96 

With that definition In mind we can turn nmf to one 
of the more distinguished doctrines of that bo<'iy of common 
law, the doctrine of In loco parentis . 

From Hammurabi to English O^ moa Le y 

Moran traces iche doctrine of In loco parentis back 
to the Code of Hammurabi. This ancient law, whose eodlfl- 



9^Black»e Law Dictionary 345-46 (4th Rev. Ed. 1968). 
^^Id, at 346. 



^^Xbld. 
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97Moran, supra noee 3, at 79. See R. Harper, The Code 
of Hananurabl. King of Babylon, about 2250 B.C. . at 2 (190471 
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cation l8 ascribed to the King of Babylon hlpiself, vas one of 
the first atteiq>t s to legalize what had been previously part 
of the natural law of man; that is, the father had supreme 
control over his children; they were at his coiiq>lete mercy. 

Roman Law later modified the power granted the parent 
by the Lawmaker of Babylon. It too, however, granted abso- 
lute power at first: "In accordance with ancient Hebrew 
usages, the death penalty might be given by parents to a 
child who became incorrigible."^^ Emperor Hadrian, however, 
tempered the harsh character of parental authority when he 
declared that parental ipower ( patria potestas ) should be 
characterized by devotion not barbarism. Moreover, this 
doctrine expressly stated that parental authority extended 
to legit Ixoate offs^pring only. 

From the doctrine of patria potestas grew the concept 
of tutor (tutela) from which ^-fi^t-^ed eventually the doctrine 
of in loco parentis . The notion of "tutor was an outgrowth 
o£ a father's authority to manage the lives of his children 
and tutela was a *ype of guardianship which the father could 
provide for his children in thet event of his death. "^^^ 

9^braa, supra note 2 at 13-14. 
99id. at 14o 
lOOid. at 80. 
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The concept of tutor gave rise to the doctrine of 
patronl loco which established the legal right of the tutor 
to act in place of the parent in matters concerning the ward 
or the child. At first this notion did not include the 
riglit to discipline but later developments of the principle 
allowed chastisement of the ward. 

There were, then, three principles that evolved from 
Roman Law which had direct bearing on the doctrine of In 
loco parentis ; 

1) parents have a duty to educate their children, 2) pa- 
rents have the right to delegate their authority to 
another person as tutor or guardian and, 3) parents, 
when delegating their authority to a second person, 
delegated the right to chastise their children. 101 

Later, through the military campaigns of Caesar and 
the writings of Augustine, Roman Law was Introduced to Eng- 
land „ Though early English Law reflected Roman Law in many 
respects It wasn't until the Norman Conquest (1066) that the 
guardianship laws of Roman times were written down, llie 
notion of guardianship grew and so did the salient part of 
in loco parentis ; the right of the parent to delegate author^ 
Ity to the guardian. By the Sixteenth Cerstury, though the 
phrase in loco parentis was not used as such, the master 

lOlid. at 81. 
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;clearly stood in the place o£ the parent. "The concept of 
loco parantls vas firmly established In English life. •'102 

The Development of the Doctrine 
in Colleges and Universities 
lit the United States 
of America 

The Medieval Model 

Although the first settlers iji America were busy with 
the struggle against nature and starvation and creating a new 
feduntry with new rules, there remained eatbedded in their 
memories as they struggled in the fields the recollections 
of a life left behind— not the least of which were those of 
an educational system now far away. And so, because they 
were for the most part well-educated themselves , they 
dreamed of an educational system in their own land, Oxford 
and Cambridge would serve as the models for the first colo- 
nial colleges. Those universities, in turn, were the 
product of the Middle Ages, 

at 82. Pufendorf (1673), Moran observes, was 
one of the first writers to use the expression in loco parentis . 

-"J. Brubacher and W. Rudy, Higher Education in Tran - 
sition, a n American History 1636-1956 . at 3 (1958) hherpin. — 
after cited as Brubacher) . 
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The medieval universities vere, as the very name uni- 
versity lioplles, "an association of laasters and scholars 
leading the commonlife of learning. "10^ They were places of 
residence for both students and faculty where strict empha- 
sis was placed on training in morals, religious behavior, 
and learning. Rules of discipline, therefore, were plenti- 
ful. Some of the regulations comon to all colleges dealt 
with Such things as: 

Carrying arras, impunctuality, talking during the reading 
in Hall or disturbing the Chapel services, bringing 
strangers into College, sleeping out of College, absence 
without leave, negligence and idleness, scurrilous or 
offensive language, spilling water in upper rooms to the 
detriment of the inhabitants of the lower rooms and fail- 
ure to attend the regular "scrutinies" or the stated 
general meetings for college business i^05 

Discipline was meted out for each offense not always in strict 

proportion to t he seriousness of the act . The statutes at 

Christ College allowed for flogging for "unpunctuality, for 

negligence and idleness, for playing, laughing, talking. 



,^ ^04c. Haskins, The Rise of Dhiversities 24 (1929). A 
distinction must be made between the terms "college" and "uni- 
versity." While both terms mean literally a coomunlty or 
association, the distinction really occurs in respect to the 
subjects taught there. In the university not only the seven 
liberal arts were taught but also one or more of the higher 
studies of theology, law, or medicine (called the studium 
generale). The college was devoted to more particular 
studies (particularia studla ). 

/^^^R, Mit, Life in the Medieval Dhiversity 6 (1931). 
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making noise or speaking English in a lecture room, for Insnl- 
ting fellow students, or for disobedience to his pastors and 
masters. "^06 '*Making odious comparisons" was forbidden to 
the undergraduates of that College. By avoiding "cougar 1- 
sons** the statute meant not Indulging in such things as 
"remarks about the country, the family, the manners, the 
studies, and the ability, or the person, of a fellow student 
. . . ."107 Punishment for infractions was th« birch.. 

The growing practice of discipline at the college 
level led gradually to the adoption of disciplinary tradi- 
tions at the university level. At Fifteenth Century Oxford, 
students who were not members of a college lived in unendowed 
halls (such halls were becoming typical of the growing uni* 
versities). Students who resided in those halls were gov- 
erned by statutes as severe as those in any school anyi^ere 
in history. There were rules for table manners; moral behav- 
ior, conversation, church-attendance, singing in public, 
going to town, sleeping with another student and again the 
making of "odious comparisons." Most of these offenses were 
punishable with a monetary fine of one penny s^^S xhere were 

lO^id. at 67. 
107ibid. 
^°8ld. at 99. 
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even dress codes outlining in the most descriptive detail 
the outfits that were acceptable for wear on caucus. Thus we 
see the first housing regulations and student discipline codes 
that would serve as a model for Harvard, Wllliaia and Mary, 
and other ^erlcan colleges centuries later. 

Violence was not absent from the campus either. 
"Town-Gown" differences led to some of the most violent cam- 
pus disruptions in history. One such incident was the battle 
of St. Scholastlca's Day at Oxford (10 February 1354) in 
which both students and townsmen were slain over a period of 
several bloody days: 

One day eighty armed townsmen attacked certain scholars 
walking after dinner in Beaumont, killed one of them, and 
wounded others. A second battle followed in which the 
citizens, aided by some comitrymen, defeated the schol- 
ars, and ravaged their halls, slaying and wounding. 
Night interrupted their operations/but on the following 
day, with hideous noises and clamours they came in- 
vaded the scholars' houses . . , and those that resisted 
them and stood upon their defense (particularly smse 
chaplains) they killed or else in a grievouiB sort wounded 
.... The crowns of some chaplains, that is, all the 
skin so far as the tonsure went, these diabolical iiiq>s 
flayed off in scorn of their clergy. 

As a result of the heinous crimes of the community, 
the King granted the University complete jurisdiction over 
the town and the market. The school apparently not only had 

109id. at 125-26. 
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the power (in loco parentis) to control the behavior of 
their students hut also the obligaticn to protect thea. 



The Colonial College in i^merica 

Thus we see the backdrop for that coomon lav doctrine 
by which the colonial colleges supervised students. It was 
a venerable old system of governance inherited from medieval 
Oxford and Caiobridge that stressed the housing of students in 
closely supervised dormitories, compulsory attendance at rail- 
gous exercises^ and "the enforcement of disciplinei in loco pa- 
rentis this was the "collegiate vay of living. "^^2 



statement of that common law doctrine can be 

found in The Laws of England ; 

**The authority of a schoolmaster is , while; it exists , the 
same as that of a parent. A parent, when iie leaves his 

. child with a schoolmaster, delegates to him all his own 
authority, so far as is necessary for the welfare of the 
child, and so far as is necessary to maintain discipline 
with regard to the child comidtted to the teacher's c 
The delegation is revocable, and in case of conflict the 
authority of the parent must prevail and he ma^^ l^^ 
habeas corpus if the master detains the child against his 
wish . The parent undertakes that the master shall be at 
liberty to enforce with regard to the child the rules of 
the school, or at all events such rules as are known to^^^^^^^^^^^^^^^^ 
him and to which he has expressly or impliedly agreed. 
The master Is bound to take such care of his pupils as a 
careful father would take of hia children" (Position of 
Schoolmasters, Eliz. 2, c. 4, sec. 1242 [1955] )i 

^^^Brubacher, supra- note 103, at 119. 
112 Ibid. 
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Housing 

From the very beginning the English concept of how 
students should be suitably housed was sown across the new 
frontier along with the first fields of com and wheat. This 
concept could be summed up most succinctly In the phrase: 
"the collegiate way of life." Oxford and Cambridge, unlike 
the European universities where there was little concern for 
the stiident outside the lecture hall, stressed the residen- 
tial college. But these colleges wr re much more that, dormi- 
tory houses; they were "homes" where faculty and student 
lived together In an atmosphere both Intellectual and 
moral. '^"'•^ 

The early colleges In America tried to copy their 
big brothers across the ocean; but they were forced to di- 
verge from their pattern In time. The frontier did not lend 
itself to the building of large clusters of colleges around 
a university center. Furthermore: 

The poverty of American resources prevented the construc- 
tion of elaborate quadrangular structures ; the sparseness 
of the resultant barracksllke dormitories was not designed 
to foster the characteristic close and well-knit social 
life of the English college. 

libido at 41. 
ll^Ibid. 
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The English system, therefore, vas not transferred 

In toto to America. By the Nineteenth Century, Oxford and 

Cambridge had become mainly educational institutions whereas 

the American colleges were places for students to "sleep, 
eat, and study. "^^5 

Moreover, approaches to discipline differed radical- 
ly. At the English colleges discipline was handled by the 
deans, proctors, and beadles; In America It fell to the lot 
of the faculty which led later to problems of healthy student- 
faculty relationships. 

The remainder of this chapter will detail the evolu- 
tion of discipline in American colleges, emphasizing the 
early history of Harvard, which served in effect as the proto- 
type for educational institutions in the United States. 

Discipline in the colonial college 

We have had already a quick glimpse of the paternal- 
istic regime under which the students of Oxford and Cambridge 
struggled. Students In the Col j-t les were expected in like 
manner to observe a long list of rules and regulations. The 

Id. at 42. 
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early American colleges, folloving the lead of Oxford and Cam- 
bridge, bore the burden of ensuring the development of the 
student's ao<3 Intellectual life. Even religious routine 

was outl^Ined £sfc iliose oarly colonial students. Part of 
their dally routine vas mandatory attendance at chapel, some- 
thing '&ot uncomnon even today in some parts of the country. 

Even thv »ar<rernment Itself was empowered to act In 
loco pagep>£lo t in v'zhat office enacted educational legis- 
lation stressing mK)rality and good manners. A law In the 
New Plymouth Colo>Ay provided that children who would play 
cards or throw <Slce mi}:;ht be corrected at the discretloa of 
the natural parent or the masters, ijpon t0& second offense 
they would be whipped Itt public. . 

Jesuit schools estat^llshed In the colonies passed 
strict t'ules governing every phsse of iiicudent life. They 
were patterned after the fashion of a family with the stu- 
dents under the direct supervision oi tha £«;(CvUlCy both 
during the academic year as well as on vacatioii:. Since the 
faculty was empowered to control every aspecc of a student's 



117Harms, supra aot.G 16, at 63-64. 

^^^2^. at 66. 

Leonard, Origins of Personral Services in Amer - 
ican Education 11-13 <1956). 
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life J th&y esr^sre considered to bo acting In every sense |ja 
loco parentis . 

The presidents o£ the early colleges generally stood 
In loco parentis to their students not only In the exercise 
of dlsclplliiie but also In the supervision of student housing, 
good manners, morals, religious training, and recreational 
actlvltles.''^^ Nathaneal Eato?i, the first president of Har>- 
vard, exeoE^lified th^ extr^ioes to \Ailch such discipline and 
supexvi^t^ jn were carried by some cf the early presidents. 
Samuel Ello!: Mbrlson recounts an episode In >Mh:lch Eaton was 
brought Into court on the charge of striking a man in anger 
"for taking the name of God in vain. "122 Another of the 



120id. it 17. 

12lHarms, supra note 16, at 67-70. See also S. Mori- 
son, Three Centuries of Harvard 16, 25, 40, A4, passim (1936) 
wherein Morison reviews the terms in office of all the great 
presidents of that college and recounts in instance after in- 
stance their eimphasis on religious development, morality and 
the gener^il control of the ^students' entire life. He reviews 
the president idl t'@rms of the tyrannical Nathaneal Eaton, the 
first Presidenv of Harvard, through James Bryant Conant under 
whose nolld .'Erection anci scholarly hand Harvard progressed 
with remarkable swiftuess and whose liberal policies stood 
in sharp contrast to the paternalism of the presidents who 
preceded him. 

122s. r-Iorison, id. at 372. 
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grievances brought against him was that he exercised '^ill 
usage toward his scholars . . • ."^^^ 

The early colonial collegef), then, were sloq>l7 ref- 
lective of the times in which they were bom. Discipline 
was liberally administered In all walks of life; its purpose 
was to encourage the liard work that typlf ^'%d the Puritan way 
of life. It was a Puritan society much Influenced by Satan 
and governed by Mr. Mather In which the rod was used by both 
parent and schoolmaster to ''beat the devil" out of the child 
(for the more Intractable student a stick made of walnut was 
usually used). 124 any rate In loco parentis did not need 
a definition or a defense to be used in school, for if the 
schoolmaster administered a whipping, the child could be 
sure of another upon his arrival at home.^^^ 

The colleges also possessed a disciplinary authority 
delegated by the parents. Their power was almost without 
limitation, extending from the supervision of morals to the 
care of the student's health and safety. 



123 



Ibid. 



124j. winthrop. The History of New England from 1630 - 
1649 307, 314, passim (1853 ed.). ~" ^ 

l^^Harms. supra note 16, at 70. 

126ibid. 73 
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Harvard College 

If one were to know upon wfaat model ^hft l^exly Ameri- 
can College was patterned he need look s^^o farther than Har- 
vard University. And the founders of Harvard, din tssm, 
seeking to foronilate the goals and purposes of their own 
college looked across the ocean to that great institution 
that most of them attended, the University of Cambridge. 

The average age at Cambridge in 1576 t<7a8 over seven- 
teen. Twenty- four students were seventeen but twenty-five, 
including John Harvard himself, were over eighteen. Despite 
the relatively advanced age of some of the students at Cam- 
bridge, the tutor "had almost absolute control over his 
pupils with whom his relation was more than patemal.'*^^ 

And so it was at Harvard in its early years under 
the despotic direction of Nathaneal Eaton, himself a grad- 
uate of Cambridge. Those years were extremely difficult 

ones, complete with riots, poor food, and severe disci- 

128 

pline.'*^" The students, according to the New England Fathers 



^27s. Morison, The Founding of Harvard College 62 
(1935). 

128^^ Bevis, Diets and Riots 87-88 (1936). 
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and Cotton Mather were to be brought up In *'the collegiate 
way of livings "^29 

The lavs of the college Just as the laws of Massachu- 
setts Bay Colony were derived from the laws of England. Gov- 
ernor Wlnthrop, is Ills history of New England^ recounts 
so^chlng of the way In ^iiich early law developed in Colonial 
America* The passage is included below» though it is some- 
what lengthy^ because it both indicates the spirit of the 
times in vAiich Harvard grew and gives positive proof of the 
mind of the Colonists toward the comnon law of England. 

The people had long desired a body of laws^ and thought 
their condition was unsafe » ^ile so much power rested 
in the discretion of the magistrates. Divers at tenqpts 
had been made at former courts » and the matter referred 
to some of the magistrates and some of the elders; but 
still it came to no effect; for being comnitted to the 
care of many whatsoever was done by stme^ was still dis- 
liked or neglected by others. At last it was referred 
to Mr. Cotton and Mr. Nathaniel Warde^ etc. and each 
of them framed a model» ^^ch were preci^ated to this 
general court » and by them committi^d to ttui governor 
and deputy and some others to consi(j^$T o£; and so prepare 
it for the court in the 3d month n»tt, Ti^ great rea 
these were^ ^ich caused most or the magistrates and some 
of the elders not to be very foreward in this matter. 
One was^ want of sufficient experience of the nature and 
disposition of the people^ considered with the condition 
of the country and other circumstances ^ \Ailch made them 
conceive » that such laws would be fittest for uses which 
should arise pro re nata upon occasions, etc., and so 
the laws of England and other states grew» and therefore 



129s. Morison, supra note 127, at 252. 
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the fundamental laws of England are call customs, 
consuetudines . 2 . For that It would professedly trans- 
gress the limits of our charter, which provide, we shall 
made no laws repugnant to the laws of England, and that 
practice and custom had been no transgression; as iia our 
church discipline and in matters of marriage, to make a 
law, that marriages should not be solemnized by minis- 
ters, is repugnant to the laws of England; but to bring 
it to a custom by practice for the magistrates to per- 
form it, is no law made repugnant, etc. 130 

Thomas Hutchinson confirms the determination of the 

Colonists regarding their English legal heritage: 

Let us not [here in New England] despise ths rules of 
the learned in the lawes of England , wh£> have both 
great help and long experience ,^31 

He observes for the edification of the Governors of 
the Colonies: 

By this it may appeare that our politie and fundamentals 
are framed according to the lawes of England, and accor- 
ding to the charter. "2 

In accord with the practice of the Massachusetts Bay 
Colony Govermcsnt, then. Harvard drafted its first laws (in 
1642) after the. fashion of the statutes of Caiid>ridge an'? Ox- 
ford. Those laws regulated every aspect of student life. 



^30j^ Winthrop, supra note 124, at 388-89. 

13 ^T. Hutchinson, Collection of Original Papers Rela- 
tive to the History of the Colony of Ma ssachusetts 3av 296 
(1789). ' ^ 

l^^Id. at 208. 
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treating In detail such things as attendance at chapel, the 
reading of scriptures, swearing, respect for parents and 
elders, lying, obscene gestures. Intrusion on the affairs 
of others and so on ad Infinitum: 

2. Let every Student be plainly Instructed, and 
ear stly pressed to consider veil, the malne end of 
his life and studies Is, to know God and Jesus Christ 
which Is etemall life . Joh. 17.3. and therefore to lay 
Christ In the bo t tome, as the only foundation of all 
found knowledge Learning. 

And seeing the Lord caly glveth wlsedome. Let every 
one seriously set hlmselfe by prayer In secret to seeke 
It of him Prov 2.3. 

3. Every one shall to exercise himself e In reading 
the Scriptures twice a day, that he shall be ready to 
give such an account of his proficiency therein, both In 
Theorettlcall observations of the Language, and Loglck . 
and In Practlcall and splrltuall truths, as his Tutor 
shall require, according to his ability; seeing the en» 
trance of the word glveth light. It glveth understanding 
to the simple . Psalm. 119. 130. 

4. That they eschewing all profanation of Gods 
Name, Attributes, Word, Ordinances, and times of Worship, 
doe stud le with good conscience, carefully to retaine God. 
and the love of his truth in their mindes, else let them 

, know, that (notwithstanding their Learning) God may give 
them up to strong delusions , and in the end to arepro- 
bate minde . 2 Thes. 2. II. 12. Rom. I. 28. ~' 

5. That th^v studiously redeeme the .^j observe 
the gQnerall ho xts appointed for all tt iiadnnts, and 
the speciall hour(iiS for their owne Clasg;,s,; and then 
diligently attend the Lectures, without 'iiny disturbance 
by word or gesture. And if in any thing they doubt, they 
shall enquire, as of their fellowes, so, (in case of Non 
satisfaction ) modestly of their Tutors. " 

6. None shall under any pretence whatsoever, fre- 
quent the company and society of such men as lead an 
unfit, and dissolute life. 

Nor shall any without his Tutors leave, or (in his 
absence) the call of Parents of Guardians, goe abroad 
to other Townes. 
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7. Every Schollar shall be present la his Tutors 
chambier at the 7th. houre In the morning, IcsMdla^ 
after the sound of the Bell at his opening the Scripture 
and prayer, so also at the 5th. houre at night, fmd then 
give account of his owne private reading^ as aforesaid 
In Particular the third, and constantly attend Lectures 
In the Hall at the houres appointed? But If any (without 
necessary In^ shall absent himself -from prayer or 
Lectures, he shall bee lyable to Admonition; If ^^^^^t^^^^^ 
above ''-once ^;a':Weeke.''' 'J'-:--- \V 

8. If any Schollar shall be found to trahsg^^ 

of the Lawes of God, or the Schoole, after twice i^dounil- 
tlon, he shall be lyable. If not adultus; to correction. 
If adultus ^ his name shall be given up to the Overseers 
of the Colledge, that he may bee admonished at th 
e lick monethly Act.^33 

And 80 these laws formulated In 1642 for the gover- 
nance of Harvard set the tenor for the control of American 
colleges. Subsequently 

every possible aspect of student behavior was regulated— 
pronq)tness, attendance at classes and prayers, dressing. 
Idling, fishing, gunning, dancl)f^, drinking, gainbllb|. 
fighting, gaming, swearing, and so on ad Inflnltum.^^'^ 

The college, moreover. In all its pursuits enjoyed 

the full support of the Conmlssloners of the United Stat 

In a letter replying to Governor Wlnslow in idilch they 



13 3Ne« England's First Fruits 14-15 (1643), found in 
S. Morison, supra note 127, at 434-35 (Appendix D). 

134Bjubachej;^ supra note 103. at 50. 
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acknowledged the need for enlarging *'the college at Cam- 
bridge, "^-^^ they expressed the hope that "the kingdom of our 
Lord Jesus 9 the generally professed end of all Interested In 
the worke, may be advanced thereby. "^^^ 

According to present Ociy standards the breadth of the 
"parental concern" that the colonial colleges exhibited toward 
their students would seem harsh Indeed. But this was a time 
considerably different than ours. The Puritans in their ct^''-- 4; 
for passing on religious doctrine utilized the schools to bring 

their goals to fruition. They were zealous in their demands for 
strict attention to the teachings of the schoolmaster and re« 

quired absolute obedience to religious doctrine. Both "the gov^ 
ernment as well as the school officials stood in loco parentis 
and in this position could pour into the children >a8 much edu- 
cation as possible under whatever situation existed. "^^7 

From the Revolution to the Civil War 

As the Revolution marks the close of one grand era in 
American history and signals the beginning of another, so it 
also marks an historic period in the history of the doctrine 

135x. Hutchinson, supra note 131, at 231. 

137Harms, supra note 16, at 71. 
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of In loco parentis . Black, in fact, defines coramon law in 
reference to its force and authority in the United States of 
Aiserica in terms of that great struggle between the Colonies 
and England . It is , he says , " Oc] hat portion oi the common 
law of England . . . which had been adopted and was in force 
at the time of the Revolution. "13 8 Hence, the doctrine of in 
loco parentis as we have seen it brought from the shores of 
England and employed in the colleges of Early Colonial Ameri- 
ca remains in force today unless expressly abrogated. 

In the previous sections we have seen that law as it 
emerged from the shadows of ancient Babylon, was adopted and 
modified by the Roman lawmakers, came to flower in the 
Medieval Colleges, and was ultimately brought to the shores 
of America by the early settlers. There now remains but to 
watch how it developed from the time of the Revolution, was 
modified, and even ultimately challenged during the college 
crises in the 1960s and 1970s. 



Housing 



some small 



Though the doctrine of in loco parentis underwent 
changes in the wake of the Revolution, the major 



138|iack's Law Dictionary, supra note 7, at 346. 
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emphasis still was on student behavior and housing. During 
post-Revolutionary times in loco parentis became even more 
important than ever before, for during this period col- 
leges began ' xpand their facilities to accommodate the 
larger number f students anxious to engage in the pursuit 
of advanced learning. The control previously exercised by 
college overseers and gover^Qntal bodies gradually passed 
to the president and the faculty. They were charged gener- 
ally with the responsibility of guarding the manners of the 
students and, by precept and example, "to recommend to them 
a virtuous and blameless life, and a diligent attention to 
the public and private duties of religion. "1^0 

With students arriving on campus in greater nunibers, 
more emphasis was placed on student activities: recreation, 
student government, and school organizations of all kinds. 
Thus did student personnel services begin to take shape with 
a gradual change in emphasis from the enforcement of disci- 
pline to the job of aiding the smooth transition from the de- 
pendence of home life to the indepandence of college life. 1^1 

^^^Harms, supra note 16, at 74. 
140 

Leonard, supra note 119, at 47. 

^^■'•Harms, supra note 16, at 75. For language striking, 
ly reminiscent of this phraseology see Schick v. Kent State 
Univ., Civil Action File No. C 74-646 (N.D. Ohio, Jan. 19, 
1975). 
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With greater numbers also came a greater hetero- 
geneity In the makeup of the student body. Lessened somewhat 
in the wake of the changing face of the college In post- - 
Revolutionary times, then, was the emphasis on the moral and 
religious training of the students, ^^^W^^h diversity a^^ 
disputes about the application of In loco parentis by school 
administrators . Those disputes were frequently settled In 
court and resulted In further modification and interpretation 
of in loco parentis in the American schools. While the 
earliest of these cases dealt with Issues Involving secondary 
schools, official judicial intervention occurred at the col- 
lege level eventually. That, however, did not occur until 
after the Civil War.^^^ 

The reform in colleges 

Following the War of Independence another reform move- 
ment was going on that challenged the paternalistic spirit of 
the early Colonial colleges. During this period the first 
state universities began to appear. It was at the most famous 
of those early state universities of higher learning, the Unl- 

^^'^Harms, supra note 16, at 75. 
^^^See Chapter v. 



verslty o£ Virginia, that the reform movement began, and the 
refoxmer none other than Thomas Jefferson. It was his convic- 
tion that learning should be based on presuppositions of com- 
plete academic freedom for both student and teacher 

Reforms wore taking shape on other campuses at about 
the same time. At Harvard, a young upstart professor of 
French and Spanish by the name of George Tlcknor vas the 
Instigator. Tlcknor. had gone to Europe to study at the Uni- 
versity of Gbttlngen vhere he vas overwhelmed by the '^breadth 
of courses offered, the depth of scholarship of the professors 
and their devotion to teaching, the freedom of the students 
in the election of what lectures they wished to attend and 
the methods of teaching. "^^5 

When he received a professorship at Harvard, Tlcknor 
attempted to Introduce some of the new Ideas he had learned 
overseas to the language department Into which he was hired « 
In 1823, In the wake of a wild student riot, Tlcknor formally 
made his proposition for reform to the faculty. In 1825 his 
reforms were finally adopted by the University. Among his 

Potter, The Stream of American Edu cation 178»'/9 
(1967) . " ~ . 

^^^Id. at 181e 
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recooimendatlons were the elimination of winter vacation» m 
^increase in the nmnber of subjects offered, an opportunity 
for students to elect some subject, and changes in teaching 
methods to allow students to progress at their own rate. 
The emphasis generally was on greater i^tudent freedom and 
less faculty supervision of student behavior. Ticknor's 
reforms were not popular with the facult^r^ though, and he 
resigned ten years later. 

Reactions to the reforms of Jefferson and Ticknor 
were nationwide and generally negative. In 1828 the faculty 
at Yal« University issued a stat^mx-snt demeaning the reforms 
and defending the status quo. The report asserted that "the 
role of the collage ii'as stilly as it had always beei3, 'to 
lay the foundations of a sup erior educatio n* at a period of 
the student's life when a substitute must be provided for 2Br 
rental ouperintendence ."^^7 (italics mine.) 

Contrary to the spirit of the reformers, the Yale 
faculty dismissed the notion that young men should direct 
themselves. In paternalistic tones, the report stated that 
in the students' daily activities, faculty members ought 

at 182. 
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always to be ^'present with them» not only at the.lr meals ^ 
and during the business of the day; but In the hours al- 
lotted to rest/' Furthermore^ the student rooms should be 
"near the chamber of one of the officers."^^^ The popularity 
of this report was a clear reflection of the conservatism 
of the period. 

From the 1860s to the 19708 

Rise of personnel services 

^Ihile the nation was embroiled once again in war^ 
higher education in thi£2 country was involved in yet 
another reform. Colonial jtoericaa teachers were saddled 
with the burden of discipline and in that role acted tjg loco 
parent is This disciplinary responsibility made it 
nearly impossible for there to be a ^^e^^Ithy relationship be*' 
tween teacher and student. Around the middle of the Nine 
teenth Century^ that relationship began to change and college 

presidents began employing deans and personnel workers to 

; — / 
li- at 182-83. 

l^^E, Williamson, supra note 5, at 312. 
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handle discipline and leaving the teachers simply with 
academic functions . 

After the Civil War the changing relationship be- 
tween student and teache? became more apparent: 

The benign relationship and model of the family became 
the prevailing mode as to relationships. And Instead 
of the harsh regiment at icn, a benign relatldnship, the 
lovln J caring relationship of the family became domi- 
nant. This caring relationship modeled after the 
family today. Is being extended to bring studencs kato 
institutional decision-making. 

During this same time a contrary force was developing 
in the Midwest given impetus chiefly by Tappan of Michigan. 
Influenced by his personal experiences with the freedom of 
the German Univeroicles, Tappan " umed the dormitory into 
classrooms and disclaimed institutional responsibility for 
all but instructional relationships with students. "152 

In many of the midwestem universities personnel 
work was deemphasized if not eliminated, the thinking being 
that students would mature faster through handling their own 
affairs, a kind of "sink or swim" philosophy. This relation- 
ship pervaded many institutions for decades until the over- 

^^^Ibid. 
152 

W. Williamson, Student Personnel Services in Col- 
leges and Universities 7 (1961). '. """"^ ~ 
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whelming influx of student problei&s fosrced them to consider 
"a host of new problems, especially those concemeo with 
identifying and predicting scholastic aptitude in order to 
reduce the alarming rate of F'^holastic failures.""'-^^ 

Personnel work, however, was here to stay despite 
currents to the contrary. In 1870 Harvard employed a dean to 
serve both as teacher and personnel worker in charge of dis- 
cipline and enrollment. In 1889 Johns Hopkins appointed a 
lef of the faculty advisors" for students. Oberlin ap- 
jated special matrons to supezvise its coeds when it first 
opened its doors in 1837. The position of Dean of Students 
was creafced at the University of Chicago in 1930.^54 

Harms editorializes about the development cf perscn- 
nesl services in the Uhitec States: 

Often the student va^ living away from home and needed 
^iseistance to mks the transition t& school and provide 
a substitute frr- tlmt psirental direction which was for- 
merly avaiXabls « the f *rily. The dean of students 
3^:ocd in loco r arfeutis and made the transition more 
^esily attainable. It was not their position to place 
; the student in a dependent attitude so much as it was 

^53id. at 8. 

B?.ackwe3ll, College a nd Univsrsity Administ ration 
56-57 (1966). 
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their duty ; '^^rental status to aid the students in 

moving ixd:-> .:.sir rightful place In society as full 
partlclp?- .*55 

Personnel services were gradually expanded during 
the postwar period to Include such things as health education. 
Intercollegiate and Intramural athletics , student loans, 
scholarships, and occupational counseling. Deans of students 
were here to stay and In them In loco parentis had found Its 
strongest ally I 

The courts Intervene 

While ir> loco parentis was being modified within the 
college walls, greater forces were confronting the doctrine 
from without. Students and members of the community, no 
longer content to allow the university to act unchallenged, 
took their disputes before the bench for adjudication. By so 
intervening the courts further establJ.shed, defined, and 
modified the ancient doctrine of in loco parentis as it ap- 
plies to the student-unlvtrsity relatibaship in /merlcan 
colleges. The first of those cases was heard in 1866 and the 
last in the late 1960s . But that is the story of another 

^^^Harms, supra note 16, at 83, 
^^^See C. Bakken, supra note 37. 
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chapter* There remains now the task of tracing the legal 
history of that doctrine as It is reflected in the statutes 
and court cases in the United States to datermine ultimately 
whether the doctiine as it existed at the time of the Revo- 
lution is still legally alive on the college campuses of 
America* We turn now to the enactments of the legislatures 
of the several states to see what modifications, if any, 
have been made in that common law by statute. 
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CHAPTER IV 
STATU TOl i/ LAW AND IN LOCO PARENTIS 

Prolxminary Discussion 

Though this chapter may be the shortest one of the 
dissertation, it is no means the least important j if .for 
no other reason than that it represents 783 hours of re- 
search in the lav; library. Its purpose is to report the 
results of invest ir.:a£ ion Into the statutes of the several 
st.:^tes and into the opinions of the Attorneys General as 
they related to the issue of the college and in loco paren - 
tis . In saarcv lr j the ie jislative enactments of fifty 
states,^ the Vi- ^in Inland;^, and the District of Columbia, 
only those ctatutes vrere considered that u^ed language ex- 
pressly statins or analogously reflecting the doctrine or 
in loco pare nt 5,s , One should:; not conclude ^ however, simply 
f.-^ecause the r-tacuues of the majority of the fifty states 
^^id not employ languai^e supportive of the doctrine of in 
loco pa rent xs that they repudiated it by their silence^ 
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is interest ino tro not-?, a raattcir of fact, that no statute 
cl-2arly r!?pndi.ctod the doctrine. 



Common Law 



The real force of this c:h:ypter lies not so much in 
what thG st^tntoa state but rather in whc't they do not state. 
For comraon la^-, v.s Black defines it, stands until expressly 
abros.ited.^5 7 The foil owiuij citr.tion from Corpus Juris 
Secundum sumrnari^-js tha 1 on the repeal -ind revival of 
common l iw: 

Ordinarily, a const Itutiori.il or statutory enactment 
is the only rp.nans by T,7hich the comrnon law may be al- 
tered, repealed or abrogated, .a.^ a general proposition, 
and under soitie authorities, the courts may not change or 
repeal the common law by judicial decision, especially 
where the comnion lav is clear and free from doubt. How- 
ever, under other authorities the common law may be 
changed or repealed by the courts as well as by the 
legislature, and the courti;,.'friay apply or effectu;!te com- 
uion l.'.V'/ pr5.nciple,-5 in the light of alteircd or new 
corjdifions or make r>uch modifications ...s the sit^:ation 
require'.- . . . , 15b 

Co-T7i!m law, moreover, noocp no other law to support 

i--; it .ilroaoy hoa the fulltforce of law por se.. It is the 

li^^i'rtz l.i-', ■^.■ti.y.essed by centuries of tr4cit;ion and custom. 

--^^^ s'^'' !Uf:bority thit "[r.{lh-n a statute abroGiting a 



P. !.-;.•-);. ;;_upr£ note 7. 

13 ^ C.J,.-, Conmon L.,--- '-peal^ :'Prl.i£yiy- !■ sec . 12 . 
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rule or principle of the common la^> Lb repealed , the common 
lav principle or rule is ipso facto revived • . • ,"^59 
The major point of this Chaptrer, therefore , is not to find 
statutes to supnort in loco parentis (for it really needs 
no support), but to search the enactments of the several 
states to see if that common l^w doctrine has been abrogated 
vithin their particular jurisdictions. 

In Loco Parentis Language 

One further point needs to be irade before proceeding 
with the search of the statutes of the fifty states , and 
that is the matter of in loco parentis language. None of 
the statutes reported hereinafter use the expression in 
loco parentis as such.. They do, however, use language com- 
monly considered to be in loco parentis by extension. 

The word "guardianship," used in several statutes j, 
has a tradition as old as the guardianship laws of ancient 
Howe. That notion developed and ultimately became a princi- 
pal part of in loco parentis in English 1 of the Sixteenth 
Century. The supervision of religious and moral behavior 

^^^See Chapter III at 5. 
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falls also within the concept of surrogate parenthood* Evi- 
dence for such an Interpretation can be found throughout the 
early history of American Colleges. There is also judi- 
cial support for such an livierpretationo The Court in 

N T. Louisiana Polytechnic Institute acknowledged the 
it ion of moral behavior as parental with the following 
obiter dictum ; 

We tend to agree with the line of tihinking which states 
that the modern college or university, which has in 
attendance thousands of students, even if it should, is 
ill-equipped to regulate of f-campus social and moral 
lives of its students, th'js making futile, and perhaps 
improper, any attempt to act "in loco parentis*"i62 
(Italics mine.) 

Moreover, the Court in Goldberg v. Regents of University of 
California cited four cases using the kind of language de- 
scribed above (rather than the ext)ress phrase in loco paren - 
tis ) as "following the doctrine.^ 

Statutory Law 

In tackling the legislative enactments of the s^^veral 
states, the published codes of each state were searched, in- 



^^^See Chapter III, passim . 

^^^^316 F. Supp. 872, 877 n.2 (W.D. La. 1970). 

^^^248 Cai. App. 2d 867, 57 Cal. Rptr. 463, 470 n.ll 
(Ct. App. 1967). 
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eluding the supplements to those codes, as well as the 
most recent advance sheets, for the latest legislative 
action and opinions oIe Attorneys General regardiag j,n loco 
parentis on the college campus . ffcte following pages report 
the results of that research. . 

The seven states where pe'i'tinent statutes were 
found are reported alphabetically; there was, however, no 
attempt to comment (in this Chapter) on the legal implica- 
tions of the doctrine of in loco parentis for college 
?:eachers and administrators; analysis and final summation 
will be done in Chapter VI. 

Colorado 

Only a half-do2en states were found with statutes 

that employed language smacking of surrogate parenthood. 

Colorado was one of the- ^ertion 23-31-114 of the Colorado 

Revised Statutes Annotated , dealing with the rights of the 

faculty of Colorado State University to make rules for the 

governfjnce of that University, reads: 

The faculty shall pass all needful rules and regulations 
necessary to the government and discipline of the uni- 
versity, regulate the rputine of labor, study, meals, 
and the dutie and exercises, and all such rules ^nd' 
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regulations as are necessary to the preservation of all 
morals, decorum, and health. (Italics mine.) . 

Though not using the actual vords "parent" or "guard- 
ianship" the legislature employed language suspiciously sup- 
portive of the parental role of the schools with the phrase 
"preservation of all morals, decorum and health." One is 
reminded by such language of the charge given to the early 
colleges of frontier America wherein the president and 
faculty were entrusted with the physical, intellectual, moral, 
and spiritual care of their students. 

Delaware 

In Delaware the mind of the legislature regarding 

the parental nature of the school-pupil relationship in the 

elementary and secondary schools is clear: 

Every teacher and administrator in the public schools 
of this state shall have the right to exercise the same 
authority as to control, behavior and discipline over 
any pupil during any school activity, as the parents 
or guardians may exercise over such people. 165 (Ital- 
ics mine . ) 

This pi=irticular statute, though applicable only to 
the public schools of the state of Delaware, wais included 
here inasmuch as it might shed some light on the statute 

■ umn»« ■ n_ ll.hij i ■- . 

^^^'Colo, Rev. Stat. Ann. sec. 23-31-114 (1974). 
^^^Dei Code Ann. tit. 14, sec. 701 (1975). 
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relevant to higher education. Thera the intent of the law- 
makers is not nearly so obvious; 

The faculty of the college, composed of the teachers 
whome the trustees shall employ, one of whom shall be 
President of the College and, ex officio, a member of 
the Board of Trustees, shall have the care , government 
and instruction of the students, subject, however, to 
the bylaws » They shall have authority, with the tippro- 
bation of _ the Board, to cnfer degrees and grant 
diplomas.loo (ij^aiics mine.) 

While the word "care" is far less ^iiilfelg ehari the 

parental terminology of Section 701 relating the public 

school, it still rings with the tone of gBa^dig^ship or 

parental concern. 



Georgia 



ERIC 



A Georgia Statute, while not dealing with in loco 
parentis per se, does touch, perhaps, on a vital point that 
frequently arises during the discussion, that is, the im- 
pact that the new age of majority b^s had on the present 
legal status of that doctrine: 

Nothing in this law Acts 1972, p. 197 changing the age 
o^ majority shall be constiaed to limit the power of 
the Board of Regents of the University System of 
Georgia to adopt and enforce rules and regulations for 
the government, control and management of the University 
System^ nor shall this law be construed so as to limit 
the authority of any institution in the University 



X66 

Del, Code Ann. tit. 14, sec. 6506 (I975), 
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System of Georgia to adopt and enforce rules or regu- 
lations governing housing, conduct, discipline and 
other related activities of the student body. 167 

This was the only statute found to touch on the legal impli- 
cations of the new majority age law as it bears upon the 
student-university relationship. The Implications of this 
statute for In loco parentis will be discussed in Chapter 



VI. 



Idaho 



The only legislative body to drop in loco parentis 

language from the wording of the law was that of the State 

of Idaho. Regarding the supervision of students at the 

Lewis-Clark Normal School, the old statute read: 

The Board of Trustees, in their regulations, and the 
president and assistants in their supervision and 
government of said school, shall exercise a watchful 
guardianship over the morals of the students at all 
times during their attendance upon the same, but no 
religious or sectarian tests shall be applied in the 
selection of teachers, and none shall be adopted In 
said school. 168 (Italics mine.) 

The new statute reads simply: 



Ga. Code Ann. sec. 32-170 (Supp. 1974). 



l"^Idaho Code sec. 33-3113 (1963), as amended . 
Idaho Code sec. 33-3113 (Supp. 1974). ~~ 
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No religious or sectarian test shall be applied in the 
admission of students, nor In the selection of instruc- 
tors or other personnel of the college. 169 

Clearly the legislature had second thoughts about 
the parental tone of the old language. We might conjecture 
that the phrase "watchful guardianship over the morals of 
the students" was the portion of the statute most distasteful 
to the lawmakers and that its strikingly parental tone led 
them to delete the entire first portion of the law. 



Michigan 

A Michigan statute, regarding the formulation of 

rules and regulations at Michigan State University, is 

strikingly similar to the statute passed by the Colorado 

legislature. It reads: 

The faculty shall pass all rules and regulations neces- 
sary to the government and discipline of the college 
and for the preservation of morals , decorum and 
health. 171 (Italics mine.) 

Again the parental phraseology, "preservation of morals, 

decorum and health," is identical x^ith that of the Colorado 

statute. 
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^^^Idaho Code sec. 33-3113 (Supp. 1974), as am ending 
Idaho Code sec. 33-3113 (1963). ~" 

l^Ocolo. Rev, Stat. Ann. sec. 23-31-114 (1974). 

^^^Micb, Comp. Laws Ann. sec. 390.114 (1967). 
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In 1963 the constitutionality of this statute was 
challenged. Interestingly enough* however, the Issue was 
not the use of parental J^anguage but rather the "Invasion 
by legislature of easclusive authority of the state board of 
agriculture over the agricultural college" by granting the 
rule-passing authority to the faculty of that college. ^72 

Hebraska 

The strongest language supportive of the ancient 

doctrine of in loco parentis and never stricken in later 

revisions of the code was found in the Nebraska statutea. 

The la^nnakers, in addressing themselves to the ruie-maklng 

powers of the board and faculty of the state colleges in 

Nebraska, determined that: 

The board in its regulations, and the president in his 
supervision and government of the state colleges, shall 
exercise a watchful guardianship over the morals of the 
pupils, but no religious or sectarian test shall be 
applied in the selection of teachers, and none shall be 
adopted in the state colleges. 173 (Italics odne.) 

The phrase, "a watchful guardianship over the morals of the 

pupils," as strong as any language encountered in any of the 

172xd. at 578 n.l. 

173Neb. Rev. Stat. sec. 85-37 (1971). 

99-; 
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statutes, is reminiscent indeed of the language rescinded 
by the legislators in Idaho J-^^ 

North Dakota 

The only other state that vas found in the search 
through the laws of fifty states, the Virgin Islands, 
and the District of Columbia that used in its statutes lan- 
guage analogously supportive of surrogate parenthood was 
North Dakota. Employing phraseology strikingly similar to 
that used in other states, the lawmakers of North Dakota, in 
addressing themselves to the rule-making powers of the fac- 
ulty at the State University of y\gric'ulture and Applied 
Science, decreed that: 

. The faculty shall consist of the president, teachers, 
and instructors. It shall adopt all necessary rules 
i^nd regulations for the government and discipline of 
the college, for the regulation of the routine labor, 
study, meals, duties, and exercises, and for the 
preser\ration of morals , decorum, and health. 175 
(Italics mine.) 

Opinions of the Attorneys General 

VJhile a half-dozen statutes dealt in some sense with 
surrogate parenthood, no opinions of the states' Attorneys 

^7^171 Idaho Code sec. 33-3113 (1963). 
175n,d. Cent. Code sec. 15-12-04 (1971). 

O 100 

ERIC 



General could be £ound construing the statutes of the several 
states, replying to official government Inquiries, inter- . 
preting Case law, or giving legal counsel relevant to the 
issue of in loco parentis in higher education. ' 



Brief Afterword 

The review of statutory law has provided us with a 
partial picture of how legislative action has modified (or 
reinforced) the traditional doctrine of in loco parentis . 



An analysis of -the impact 



of those statutes on that doctrine 



will be made in Chapter VI. But there remains to be studied 
another great area of the law in order to complete the pic- 
ture of the legal status of in loco parentis today. That 
area is comprised of the vast body of case law handed down 
by the courts which, together with the legislation, consti- 
tutes the primary source of law and which, through the 
doctrine of stare decisis , becomes binding, just as legis- 
lation is binding, upon all in whose jurisdiction the case 
is decided. Thus, the remainder of the legal research done 
in this paper will be spent in isolating those significant 
court cases which have dealt with the issue of in loco pa - 
rentis as it affects the university- student relationship in 
colleges and universities of the United States of America. 
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In Chapter VI, I intend to drax* together, for pur- 
poses of final discussion and legal analysis, the legislar 
t ion and case law which was reported and briefed earlier to 
determine the legal implications of the doctrine of surrogate 
parenthood for administrators in institutions of higher edu- 
cation in America today. 
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. . CHAPTER. V . , - . .\ ; :■ V ■ ■ ■ 

CASE LAW AND IN LOCO PARENTIS ' 
ON THE COLLEGE CAMPUS r 

Introductory Remarks 

The heart of this research rests with the court cases 
decided within the eleven decades past that dealt with in 
loco parentis and the college student/Some of those cases 
were heard at a time in our nation's history that was as dif- 
ferent from the present as the Oakies of Steinbeck's The 
Grapes of Wrath were from the cattle raising ranchers of Fer- 
ber's Giant . They are, however, classic cases that clearly 
delimit the mlrid of the courts in reference to that age-old 
doctrine and for that reason must be included here. The 
eariy eases, dating back as far as the Civil War, generally 
reinforced the doctrine; the more recent cases (those decided 
after 1965) are more divided on the issue. 

Many courts have ruled on the rights of colleges and 
universities to rrjake rules and regulations for the control of 
student activities, discipline and university housing, but 

103 ■ 
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only seventeen significant cases have expressly or analo- 
gously based that right on the doctrine of in loco parentis . 
The point of this research is not to assume that certain 
cases (those that deal with student housing, for example) 
should be construed as in loco parentis cases, for that 
surely seems to be begging the question. There are other 
principles that have been used to govern student -university 
relationships already mentioned in Chapter 1. Therefore, 
only those cases that use language clearly supportive of the 
doctrine either expressly or analogously will be reported 
hereinafter. - 

The same rule applies, here, moreover, that applied 
in Chapter IV, that is, that common law stands unless express 
ly abrogated by law. "^^^ This chapter is important, therefore 
not only for the expressed statements about the doctrine by 
the courts reported herein, but also for the silence of other 
courts . For in loco parentis as the living law of the land 
stands on its ovm merits, requiring no support from either 

'AhGre is some discussion, however, as. to whether 
the courts can override common law. There is considerable 
authority cited to indicate that they cannot. See 15A C.J.S. 
sec, 12, sitpra note 15S. 
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statute or the courts, awaiting only to be interpreted, modi- 
fied, or abrogated. ''•7 ^ 

Seventeen significant cases have been found that dealt 
with in loco parentis as applied to higher education; ^ ihbse 
cases will be treated in chronological order, from the oldest 
decision to the most recent. Moreover, each case will be 
legally briefed in preparation for final summation and analy- 
sis in Chapter VI. With that we may begin the investigation 
of those seventeen cases of significance that have dealt with 
the doctrine of in loco parentis on the campuses of institu- • 
tions of higher learning in the United States of i^raerica. 

Cases of Significance 

While the court had recognized the ability of the 
school to stand in loco parentis as early as 1833,^^ ^ the 
rirst judicial recognition that it applied to higher educa- 
tion did not occur until 1866 in People ex rel. Pratt v , 

179 

Wheat on College . 3. Harley Pratt, a student in VJheaton 
College^ violated college rules by joining a secret society 

^'^ ^ommonviealth v. Tovmsend Fell, 11 Haz. Pa. Reg. 

179 (1833), 

. "^^40 111. 185 (1866). 
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known as the Good Templars; whereupon the faculty suspended 

htm until he should reform his purpose and confom to the 
. ■ • . I ■ * • . ■ 

rules. His father, Leonard Pratt, having been refused manda- 

i 

mus compelling! the college to reinstate his son as a student 
at the college, appealed to the State Supreme Court for 
judgment* 

In the process of reaching his decision. Judge Wilson 
pointed out that Wheaton College x^as a private institution 
receiving no aid from the state or from taxation. He stated 
further that the trustees of the college had power from the 
charter of the college "to adopt and enforce such rules as 
may be deemed expedient for the government of the institu- 
tion. "^^^ Moreover, the Court gave judicial sanction to what 
was common law doctrine when it said, 

A discretionary power has been given them to regulate the 
discipline of their college in such a manner as they deem 
proper, and so long as their rules violate neither divine 
nor human law, we have no more authority to interfere 
than we have to control the domestic discipline of a 
father in his family. 

Twenty-one j^ears later a county court in Cumberland, 

Pennsylvania rf^examined the doctrine without really affirming 

ox rejecting it; the case in point was CoTmnonwealth ex rel. 



^^°Id. at 187. 
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Htll V. McCauley . Qn September 26 , 1885 John M. Hill, 
an adult citizen of the Commonwealth of Pennsylvania, was ad- 
mitted as a student to Dickinson College. He made such 
excellent progress there that one year later on September 22, 
1886 he made application for and was admitted to the last or 
senior year of the Latin course. Then, on November 16, 1886 
the faculty gathered in a meeting to discuss a disturbance 
that had taken place on campus the week previous. The Presi- 
dent of the College, Dr. McCauley, had learned from a janitor, 
Robert Young (who enjoyed no good roputation around the col- 
lege), that "Mr. Hill was there at the disturbance in great 
excitement, brandishing his arms, making a noise, and running 
up into the college and out."^^-^ Dr. Rittenhouse, a faculty 
member, told his associates that he had been told by a stu- 
dent , whose name was never divulged and who was never summoned 
at any time, that "he had observed Hill at the disturbance, 
and that he, the student, was surprised and disgusted. "^®^ 
Hill wao then summoned before the faculty and ques- 
tioned about his conduct. Hill, posing a question himself, 
inquired as to what was meant by riotous conduct and was told 

•"••^^pa. County Ct. 77 (1887). 
^^^Id. at 31, 
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that "It was sinsing, rioting, and throwing stones. "^^^ He 
denied throwing stones and insisted that prior to the*distur- 
bance he was studying. The disturbance, as described by Presi- 
dent McCauley, consisted of "hooting, singing, making noises, 
throwing small stones against the front window, and a large 
one thrown through the back window with great force which 
passed through both rooms, and in close proximity to some of 
the faculty, and out the front one."^^^ After Hill's depar- 
ture the faculty discussed the matter and determined that he 
should be dismissed within twenty- four hours. 

The question before the Court was whether the relator 
John Hill, was dismissed for justifiable cause and if his dis 
missal was in accord with lawful procedure. There never was 
any doubt in the Court .'s mind that the faculty had the power 
to enforce rules and regulations adopted by the trusjtees of 
the college by reprimanding, censuring, or dismissing stu- 
dents; the only issue was the procedure used to carry out the 
investigation of guilt. In reviewing the process of investi- 
gation used by the College the Court observed: 

The tribunals of educational institutions should not, 

in cases as the one before us, be IciSs'? regardful of 

-'"^^^Ibid. 

108 '„'' ■ ■ 
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these fundamental rules, which lie at the very foundation 
of the administration of justice, than the courts of com- 
mon law. If it appears to a court of justice, upon the 
proper application of one aggrieved by the action of those 
who control a college, founded as Dickinson College is, 
that he has been seriously aggrieved and injured upon a 
trial by the faculty, not so conducted, it is obligatory 
upon it to interfere and compel a recognition of the 
rights of the complainant,^^' 

The Court, noting a gross lack of legal evidence to 

support the charges (witnesses were not even questioned) and 

a presumption of guilt in the minds of the faculty even prior 

to the questioning of student Hill, held 

When guilt may not only be inferred but deemed estab- 
lished on such grounds by a member of a college faculty 
it can hardly be deemed of doubtful propriety for a court 
to hold that the form of procedure should at least be 
regular and the cause of dismissal reasonable . We are 
well satisfied that the relator had not such a trial as 
he was entitled to under the laws of this state, and that 
his dismissal from Dickinson College was therefore in- 
valid, and you will render a verdict in his favor. 188 

In so holding, the Court ra£ide note of the plea by 

respondents that 

OtO he relation between student and professor is similar 
to that existing between parent and child, and that there 
would be as much justification for interference by the 
courts with the discipline of the one as of the other, 
and, further, that if they should assume to declare the 
action of a faculty invalid in a case like the present, 
that there would be an end of all discipline in educa- 
tional institutions and their efficiency would be greatly 



187id. at 84. 

^^'"^Xd. p.t 89. 
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impaired; if not utterly destroyed, while the courts 
would be crowded with a new and innumerable class of 
suitors. •'•^^ 

In response to this argument the Judge reminded res- 
pondents that 

There need be no apprehension of such direful results 
from the declaration of the doctrine that the dismissal 
of students from colleges should be in accordance -with 
those principles of justice which existed even in Pagan 
times, before the dawn of Christianity, and which are 
recognized as controlling in the determination of the 
rights of men in every civilized nation on the globe. 

The Judge went on to observe that there might be some 

discussion as to what is meant by parental discipline when 

applied to a man such as Hill who had already attained his 

majority. 

\ 

And, even in the case of a minor son, the circumstances 
would be rare, which could demand an expulsion from the 
parental roof and the hospitalities and associations of 
home. Not even if such circumstances existed, would any 
prudent parent impose so serious a penalty, without first 
consulting the primary sources of his information, and 
freely communicating them to his accused son, and accord- 
^"S to him the amplest time and opportunity to exculpate 
himself. 191 

The Court, therefore, in holding for plaintiff, rejected the 
unlicensed use of In loco parentis to justify any action, 

^S^Id. at 87. 
190^., . . 
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however arbitrary, by the college. I\Tiile hardly rejecting 
the use of the doctrine per se, the Court insisted that even 
parents are obliged to follow those basic principles of jus* 
tice which serve as the hallmark of civilization and that, 
therefore, those who attempt to act in the stead of a parent 
are at least as obliged. 

192 

North V. Board of Trustees of University of Illinois ^ 
though not as explicit in its support of in loco parentis 
as Pratt v. VJheaton > is included here because it has been 
cited by a later court as supportive of that doctrine. 
It is interesting also because it gives us some indication of 
the kind of language courts generally interpret as in loco 
parentis . 

The instant case involved thn expulsion of Foster 
North, a student at the University of Illinois, for refusing 
to attend chapel exercises mandated by the rules of that insti- 
tution. Plaintiff North petitioned for a peremptory writ 



of ^T^ancamus -jsainst the University to compel the Board to 
reinstate him as a student. 



--^2i37 xil. 296, 27 N.E. 54 (1891), supra note 25. 
^^ ^See Go3c1Ho7:g, supra note 161. 
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The Court held that the faculty of the University 
has the right to pass reasonable rules for the government of 
its students. The only question was whether the rules man- 
dating chapel exercises were unreasonable. The Court held 
that they were not: 

There is certainly nothing in this section of our consti- 
tution of prohibiting this and like institutions of 
learning from adopting reasonable rules requiring their 
students to attend chapel exercises of a religious nature . 
and to use all at least moral suasion and all argumenta- 
tive influences to induce obedience thereto . -Li^ 4 (Italics 
mine . ) ~ ~ 

And in language that almost takes us back to the Medi- 
eval colleges, where religion and morals were part of the 
daily routine of students and faculty, the Court observed: 

It may be said with greater reason that there is nothing 
in that instrument so far discountenancing religious wor- 
ship that colleges and other public institutions of 
learning may not lawfully adopt all reasonable regula- 
tions for the inculcation of mpral and religious princi- 
t)les in those attending them.-*-^^ (Italics mine.) 

In those days the colleges often assumed the parental 
role of spiritual and moral indoctrination. They had 
broad discretionary powers and generally took full advantage 

1^^. at 56. 

^■•liXli.mson, supr i note 5, at 312. 
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of the almost omnipotent power vested in them by the doctrine 
197 

and the Courts. Besideei, the Court continued in fatherly 
tones, "Many esteem it a privilege to be allowed to attend 
such exercises." ° 

One of the most frequently cited cases used to sub- 
stantiate in loco parentis was one heard by the Kentucky 
Court of Appeals on December 11, 1913 in which J. S. Gott 
brought action against Berea College, a private institution 
in Berea, Kentucky. In this case the Court stated une- 
quivocally that the authority that the school has is directly 
derived from the doctrine of in loco parentis . Moreover, in 
the instant case the principle was dispositive, though the 
conflict was not between university and student. 



^^^Brittain, supra note 8, at 725. See also North v . 
Bd. of Trustees wherein the Court states : 

"By voluntarily entering the university, or being 
placed there by those who have the right to control him, 
he necessarily surrenders many of his individual rights. 
How his time shall be occupied; what his habits shall be; 
his gsneral deportment; that he shall not visit certain 
places; his hours of study and recreation— in all these 
matters, apd in many others, he must yield obedience to 
those who, for the time being, are his masters." ( Supra 
note 25, at 50.) — 

198-,., 

i.O xCi, 

'^'^Gntt V. Berea College, 156 Ky. 376, 161 S.W. 204 

(1913). 
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J. S. Gott conducted a restaurant in the small town 

of Berea, Kentucky that he had purchased on September 1^ 

1911. It was located directly across the street from the 

premises of Berea College and depended mainly on the profits 

that arose from its student patronage. For many years it had 

been the practice of the college to publish in its "Student *s 

Manual" along with rules and regulations governing student 

conduct a section headed "Forbidden Places." During the 1911 

summer recess the college faculty, revising the rules, added 

a clause modifying the section on forbidden places, and this 

was read to the students on September 11 at the first chapel 

exercise of the year. The rule read: 

Eating houses and places of amusement in Berea, not con- 
trolled by the college, must not be entered by students 
on pain of immediate dismission. The institution pro- 
vides for the recreation of its students, and ample 
accommodation for meals and refreshmant, and cannot per- 
mit outside parties to solicit student patronage for 
Sain.200 

During the several days following the publication of 
the rules, two or three students were expelled from the col- 
lege for its violation. The making of the rule seriously 
damaged the appellant's business, therefore, since students 
were afraid of patronizing it. 

200ici^ at 205. 
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On September 20 Gott instituted action against the 
College seeking temporary injunction against the enforcement 
of the rule and praying for damage of $2000, charging that 
slanderous remarks were spoken at chapel against him to the 
effect that he was a bootlegger and sold liquor illegally. 

The College argued that it was a private institution 
supported wholly by donations, that every student agreed upon 
admission to conform to the rules and regulations of the Col- 
lege, and that, since practically all students were mountain 
boys and girls and of very limited means and experience, the 
faculty had been compelled from time to time to pass rules to 
prevent them from wasting their time or money and to keep 
their attention on their studies. 

The question, as the Court saw it, was whether or not 
the College authorities were guilty of a breach of some legal 
duty which they owed to Gott. In finding against appellant 
the Court held: 

College authorities stand in loco parentis concerning 
the physical and moral welfare and mental training of 
the pupils, and wo are unable to seo 'vhy, to that end, 
they may not '^ake any rule or regulation" for the govern- 
ment or betterment of their pupils that a parent could 
for the same purpose. Whether the rules or regulations 
Are wise or tboir aims x,7orthy is a matter left solely to 
the discretion of the authorities or parents, as the case 
may be, and, lr> the exercise of that discretion, the 
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courts are not disposed to interfere, unless the rules 
and aims are unlawful or against public policy. 201 

The Court did not in fact find anything unlawful or 
unreasonable about the rule published by the College since 
the right to enact the regulation fell well within the pro- 
vision of its charter. Nor wds there any contract or other 
relation with appellant to indicate that the College had any 
special duty to him. 

Finally, the Court observed that, even should the 
rule be judged unreasonable, Gott still had no reason to com- 
plain. He was not a student nor did he have children enrolled 
at the college: 

For the purposes of this case the school, in its officers 
and students, are a legal entity, as much as any family, 
and, like a father may direct his children, those in 
charge of boarding . schools are well within their rights 
and powers when they direct their students what to eat 
and where they may get it, where they may go, and what 
forms of amusement are forbidden,202 

The Court completed its analysis of the case with a 
lengthy quote ifrora People v. I'Theaton Colloge which included 
Che parental language used in that case. Thus we have here 
the first of the cases in which the language In- loco parentis 



201]Cd. at 9.06, 
'^'^hcl, at 207. 
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is used expressly and which serves as the point of law on 
which the case turned. 

The next court case takes us further south yet to the 
state of Florida where the supreme court of that state in 
John B. Stetson University v. Hunt^ ^^ ruled in much the same 
way as did the court in Got t ^ The two cases are similar in 
that they are both dismissal cases and both involve action 
against private institutions. They differ in that the doc- 
trine, though recognized by the Court, was not dispositive 
in Stetson v. Hunt as it was in Gott . 

On April 6, 1907 Helen Hunt, a student at John B. 
Stetson University was expelled from that institution by the 
President, Dr. Lincoln Hulley. The evidence adduced indi- 
cated that Miss Hunt was involved in disorders bordering on 
rebellion for some time before the expulsion. Much of the 
disruption, occurring in the girls' dormitory, consisted of 
"hazing the normals, ringing cow bells and parading in the 
halls of the r'orroitory at forbidden hours, -and cutting the 
lights . . . ."2C4 

2038g Fla, 510, 102 So. 637 (1924). 
204j^^ at 639. 

, ■ 117.,,, ■ 
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The Trial Court found in favor of the plaintiff , 
Helen Hunt, and granted her a $25,000 settlement. The 
Appeals Court reversed the decision of the lower Court on" 
the grounds that the college trustees did not exceed the 
bounds of their jurisdiction, the issue being that a private 
college or university has the power to "prescribe require- 
ments for admission and rules for the ednduct of its students 
and all who enter such institutions as students impliedly 
agree to conform to the rules of government ."205 

Moreover, the Court reinforced the holding of Gott 
regarding the role of surrogate parenthood played by the Uni- 
versity when it said: 

As to mental training, moral and physical discipline, 
and welfare of the pupils, collef^e authorities stand in 
loco parentis and in their discretion may make any regu- 
lation for their government which a parent could make 
for the same purpose , and so long as such regulations do 
not violate divine or human lax? , courts have no more 
a uthority to interfere than they have to control the 
domestic discipline of a father in his family .^Q^ 
(Italics mine, ) 

Interestingly enough the Court used a case involving 

secondary schoolSj Vermillion v. State er. rel. Englehardt , to 

support the notion that the President, in acting in his 



^"^Id. at 640. 
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capacity of disciplinarian, is really a substitute parent: 

He stands for the time being in loco parentis to his 
pupils, and because of that relation he must necessarily 
exercise authority over them in many things concerning 
which the board may have remained silent. In the 
schools, as in the family, there exists on the part of 
the pupils the obligations pf obedience to lawful com- 
mands, subordination, civil deportment, respect for the 
rights of other pupils, and fidelity to duty.207 

The Court then made reference to the common law ori- 
gins of the doctrine when it stated "These obligations are 
inherent in any proper school system and constitute, so to 
speak, the common law of the school. "^08 

Anthony v„ Syrcqcuse^ -^ \ms mentioned by one Court as 
"Mhe classic case applying the in loco parentis approach. 
This case like the five preceding ones involves the dismissal 
of a student and is similar to Hill and North in that the 
action involved a state supported institution. 

Beatrice Anthony brought action against Syracuse Uni- 
versity on the grounds that she x^as dismissed from that 
institution in an arbitrary and unjust manner. She had 

^^7jf\ M^'j,^ iQj^ HQ j^.^^.j^ •73^^. as quoted by Stetson v, 
'^-'^'^^5 s"P^^ note 201, at 640. 



"'^Tbirl, 



^-^^130 Misc. 249 (Sup. Ct. 1927) , rev'd, 244 Anp. Div, 
487, 231 w,Y.S. 435 (1928), supra note 27. 

--— "Goldberg, supra not^i 1G3, 
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entered that university in September, 1923, at the age of 
seventeen. On or about the sixth of October, 1926, she was 
notified by the University that she was iramed lately dismissed 
from the Institution. No statement of reasons was afforded at 
that time nor any opportunity to answer charges of misconduct 
or delinquency offered. The shock of the dismissal to plain- 
tiff was so severe that it resulted in a week confinement 
in the school^s infirmary. Action was then brought against 
the University to have her reinstated as a student in such a 
way that would have the effect that she was never dismissed. 

Judge Smith, in handing do\m the decision in the 
trial Court, ordered her immediate reinstatement on the 
grounds that the University exceeded its powers when it 
refused to give reason for its actions . He noted that the 
relationship between student and university is a contractual 
one and for that reasons is subject to the laws of justice 
^^7hich rule against arbitrary dismissal. In the process of 
reaching his dismissal he mentioned the doctrine of in loco 
pnrentis : 

So far as infants are concerned, university and college 
authorities "stand in Icco parentis ccncernine the phys- - 
leal and moral -welfare and mental training of the pupils, 
and to that end they may make any rule or regulation for 
the government or betterment of thei.r pupils that a parent 
could for the f^ame purpose. T'Thether the rules or regula- 
tions are wise or their alms worthy is a matter left 
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solely to the discretion of the authorities, and in the 
exercise of that discretion the courts are not disposed 
to interfere unless the, rules arid alms are unlawful or 
against public policy* "^10 (Citation omitted . ) 

The Appellate Court reversed the decision of the 

lower Court, In finding for the University, however, the 

Court held that the institution must indeed have reasons for 

dismissal stating two grounds upon which dismissal may be 

based/ The second of those reasons reinforced the standing of 

the school in loco parentis ; 

The University may dismiss a student for reasons falling 
within two classes, one in connection with safeguarding 
the University,^s ideals of scholarship, and the other 
in connection with safeguarding the University's moral 
atmosphere.211 (Italics mine •) 

Moreover, the Court stated that it would not disturb 
such actions without good reason since "the University author- 
ities have wide discretion in determining what situation does 
and what does not fall within the classes mentioned, and the 
courts would be slow indeed in disturbing any decision of 
the Uni\'^ersliy authorities in this respect*" 

^^^Anthony V. Syracuse, 130 Misc* 249, 256 (Sup. Ct. 

1927) o 

^•^^2231 r:,Y,£. 435, 440 (App. Div, 1928), supra note 27. 
213j|^^^^ 
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Another case cited in Goldberg as following the doc- 
trine^ was heard in Butler County by the Ohio Court of 
Appeals in 1931.215 plaintiff, Jean West, dismissed from 
Miami University's Normal School because of grades, sued 
for a permanent injunction against the dismissal. The Court 
of Common Pleas granted the injunction but the Appeals Court 
reversed that decision. 

The Court, in finding for defendant, quoted from the 
statutes enacted for the creation of that University. The 
statute, among other things, stated that the University was 
instituted "for the promotion of good education, virtue, 
religion and morality . . . ."216 The Court, not questioning 
the paternalistic role of the University, noted that as long 
as rules were not enforced unreasonably and arbitrarily it 
would not interfere. Even plaintiff recognized the rule- 
making power of the schools. She contended that : 

Ixlhe university and school .. . are open to all citi- 
zens, who have the rights to continue as students there 
in as long as their conduct shall not offend against 

.See Goldberg, supra note 16 3. 

2l5:jest v. Bd. of Trustees of Miami Univ. , 41 Ohio 
App. 367, 181 N,E. 144 (1931). 
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reasonable rules, requlr-lng order, decency and decor uin,2 17 
(Italics mine.) 

A Score of Years Later 

It was not until twenty years after West that the 
next in loco parentis case appeared . The most significant 
thing about Pyeatte v. Board of Regents of Oklahoma^ is 
that it has served as a landmark case for dormitory suits 
that have arisen in the late sixties and early seventies 
since it dealt with the right of the University to mandate 
dormitory living for certain students while exempting others 
and to pass regulations for their supervision. What is 
significant in the instant case is that some of the language 
the Court used was parental in tone, and while not dispositive, 
certainly indicated the mind of the Court regarding the nature 
of the university-student relationship. 

Plaintiff, Mary Pyeatte, owned a private home near 
the University of Oklahoma which she used as a kind of 
boarding house for students attending the University. On 
September 10, 1947 the Board of Regents of the University of 
Oklahoma adopted a resolution requiring that undergraduate 

217xd. at 148. 

p%02 ?. Supp. 407 (Tv.D. Okla. 1951). 
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married and unmarried students be required to live In Uni- 
versity approved dormitories or family dwellings, and 
specifying the housing units by name. There were certain 
exceptions listed. As a result plaintiff had great diffi- 
culty filling her rooms since university housing was generally 
adequate enough to accommoda.te most students . 

The gravamen was not that the University of Oklahoma 
Illicitly passed rules governing the admission of students 
but rather that "the effect of the rules is to prevent her 
from contracting with the students for room and board and 
that such prevention is a violation of her liberty to con- 
tract. "^-^^ Plaintiff argued further that the university by 
such rules and regulations was discriminating against her in 
that it allowed students to reside in some homes while not in 
others. The Court rejected both arguments holding that 
plaintiffs right to contract was not unlimited, and further 
that the University had good reason for its rules and had 
not capriciously and arbitrarily passed them to deny Pyeatte 
her equal protection rights. At this juncture the Court 
used language parental in tone: 

219t.], at 414. 
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This court cannot, in light of the evidence and in con- 
travention of the good judgment of the Board of Regents 
of the University of Oklahoma, say that the action taken 
was unreasonable or arbitrary. The state has a decided 
interes t in the education, well being, morals, hea^th f" 
safety an d convenience of its youth .^^0" (Italics mine.'t 

The Court went on to state in terms more clearly parental: 

It cannot be questioned that proper housing for students 
is an integral part of the responsibility placed upon 
the authorities of the University of Oklahoma. The great 
majority of the students must have a home away from home 
while attending school at the University, and if is incum- 
bent upon school authorities to see that all precautions 
are taken to insure that not only adequate but also 
suitable housing is available. 221 (italics mine.) 

A 1959 case cited by the Goldberg case as one of 
"recent cases" that have "followed the doctrine"222 and which 
used such language to describe the university mandate as the 
"teaching of good manners and good morals" is Steier v. New 
York Stat e Education Commission. ^2 3 plaintiff, Arthur Steier, 
arguing pro se , contended that he was dismissed from Brooklyn 
CollGge, a public institution of higher education in the city 
of New York, without being afforded due process. He had as- 
sumed, allegedly, the role of a reformer of the College and 



220id, at 415. 



^^^Ide at 413. 



22'> 

"Sec GoidlKjjrg. supra note 163, 
''''^271 F.2d 13 (2d Cir. 1959). 
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sent several letters to the President containing bitter and 
intemperate language. In the wake of those letters plaintiff 
was suspended on two different occasions and ultimately dis- 
missed. 

The District Court dismissed plaintiff's complaint 
that the College's action deprived him of his constitutional 
rights, particularly those guaranteed by the Fourteenth 
Amendment. It held that the College had not acted arbitrar- 
ily and unreasonably but rather that plaintiff had violated 
the use of the bylaws of the College requiring that students 
"shall conform to the requirements of good manners and good 
morals. "224 plaintiff Steier then took the case to the Fed- 
eral Circuit Court. The Appellate Court, however, affirmed 
the ruling of the lower. Court and once again dismissed the 
complaint. In reaching its decision the Appeals Court 
reinforced in a sense the parental role of the College by 
the followiug obiter dicta ; 

One of the primary functions of a liberal education to 
prepare the student to enter a society based upon prin- 
ciples of law and order may we .11 be the teaching of 
'■good manners and good morals. "22 5 

22^161 F. Supp. 549, 551 (E.D. N,Y. 1958). 
225271 p„2d 13, 20 (2d Cir, 1959). 
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Finally, plaintiff never c uestioned (nor did the 

Court) the right of the College to pass rules governing moral 

behavior. For plaintiff 

[A]rgues that he was unaware of the nature of his mis- 
conduct despite the fact that he was specifically told 
wherein his acts departed from good ^manners and good 
morals in the academic coxmunlty. 

22 7 

Carr v, St. John^s University is another case not 
using the express language of the doctrine yet listed as 
also "following the doctrine" by Goldberg. ^28 Carr is simi- 
lar to Gott in that they both involved private institutions 
and yet dissimilar in that this case involved the dismissal 
of students. 

In the instant case Howard Glenn Carr, a student at 
St. John's University, a Catholic College in New York, was 
married in a civil ceremony to Greta Schmidt. Such a mar- 
riage is forbidden by the Canon Law of the Roman Catholic 
Church. For their action plaintiff Carr, his wife, and the 
two witnesses were dismissed from the University. 

^'^^231 2d 403 (Sui^. Ct. 19C^2) , revVd, 231 N.Y.S. 

2d 410 (App, Di.v. I96 0. 

^'^^Goldb^TQ^ supra note 163 • 
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On July 2 , 1962 the Supreme Court of Kings County 
overturned the action by the University on the grounds -that 
the regulation pursuant to which the petitioners were dis- 
missed was unreasonable in that it was overly broad and vague 
The regulation in question read as follows: 

In conformity with the ideals of Christian education and 
conduct, the University reserves the right to Jismiss a 
student at any time^on whatever grounds the University 
judges advisable. 

The Appellate Court, however, in reversing the lower 
court decision, noted that petitioners understood that Chris- 
tian conduct meant Catholic conduct and were therefore fully 
aware of the implications of their actions, 
the defendant University, however, the Court rejected the 
notion that dismissal could be arbitrary or unreasonable, 
thus calling into question the last part of the regulation, 
"on whatever grounds the University judges advisable." 

Six Cases Against the Doctrine 

Ail the cases reported heretofore have been suppor- 
tive of the doctrine of in loco parentis . It was not until 
February 28, 1967 that the first case of record appeared 



In finding for 



^^^Carr, supra note 227, at 409-10. 
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rejecting the doctrine as applicable in higher education. 
yj^.:.//-'thereia.ftev, five other courts in fairly rapid suCceission; 
a: ; fou^^^^ in 1970, followed the lead /of the 1967 

^case and indicated that they felt the doctrine no longer liad 
. y any place in institutions of higher learning. It should be ^^^^ 
noted, however, that in none of those cases was the doctrine 
of in loco parentis the issue , C orament s ab out the d oc t r ine 
: were made generally as obiter dicta . 

The first of those cases rejecting the doctrine was 
heard in California' by the Court of Appeals, First District 
in 1967. It involved the dismissal of students from the 
University of California on the grounds that they partici- 
pated in campus rallies. The trial Court held in favor of 
the University; later that ruling was upheld in the Court of 
Appeals. 

Plaintiffs, among whom was Arthur Goldberg, a former 
£5tudent of the University of California, participated in 
rallies on the campus to protest the March 3, 1965 arrest of 
John Thomson, a new student who had carried a sign reading 
"Fuck: Verb," The Court described the incident in some detail, 
one portion of which is reported below: 

^^^Goldberg, supra note 163. 
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Goldberg was charged with: having organized and parti- 
cipated in the March 4 rally held on the steps of Sproul 
Hall to protest the arrest of Thomson, acting as moder- 
ator for the rally and in the course thereof addressing 
the persons assembled by repeatedly using the word "fuck" 
in its various declensions; on Friday, March 5, with 
moderating and speaking at another rally conducted from 
the steps of the Student Union Building utilizing the 
terras "fuck, bastard, asshole, and pissed offw"25l 

The other plaintiffs were charged with similar behavior: 
Klein with using the wotd "fuck" in the course of his state- 
ment and later on in Room 2 of Sproul Hall with quoting 
several passages from Lady Chatter ly's Lover wherein the 
V70rk "fuck" appeared several times; Bills with manning a 
table on March 4 to raise money for the defense of Thomson 
on which stood a container called "Fuck Fund;" Zvegintzov 
with leading a cheer in the March 4 rally that consisted of 
first spelling and then shouting the word "fuck. "^-^^ 

In the wake of their dismissal plaintiffs contended 
that their First Amendment rights of free speech were 
violated by the University action, that the regulations of the 
University enforced against them were so broad and so vague 
as to further abridge those rights, and that finally they 
were denied due process in the manner in which ^^t he dismissal 



232xa. at 467o 
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was conducted ^ that is that the Coininlttee did not follow the 
rules of evidence generally applicable in judicial pro- r 
•':ceedings ' / '''^'/--'^-..t 

The Court rejected all three complaints , holcJing that 
Constitutional rights are not absolute, that they indeed are 
sub j ect to reasonable restriction, and that plaintiffs were 
not denied due process by the University (noting that crimi- 
nal proceedings are different from those conducted on a 
university campus) , and finally that "the University's dis- 
ciplinary action was a proper exercise of its inherent general 
powers to maintain order on the campus and to exclude there- 
from those x^ho are detrimental to its V7ell being. "^^"^ 

However, in a kind of trend-setting fashion, the Court , 
for the first time in the long history of the doctrine, cast 
a judicial glance of disfavor toward it when it noted as 
obiter dicta : 

For constitutional purposes, the better approach^ as 
indicated in Dixon, recognizias that state universities 
should no longer stand in loco parentis in relation to 
their students. 234 

In 1968 four cases were heard dealing with in loco 
parentis each in turn, rejecting, as did Goldberg , its 

2 33 Id. at 473. 
234id, at 470. 
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further use in controlling students on the college campus 
today. , ■ 

The first of those cases was heard in February of 
that year involving David But tny, a student of the Univer- 
sity of California, along with other students of that 
Uhiversity and Joseph Smiley, President of the University.^^^ 
Plaintiffs , David Buttny et al . . admitted to taking part In a pro- 
test in which they physically blocked the entranceways to 
the Placement Service offices of the University where an 
officer of the Central Intelligence Agency of the United 
States was waiting to interview students. For their action 
nine plaintiffs were suspended with the right to reapply 
for admission after the 1968 spring semester, nine were sus- 
pended and immediately readmitted, and four others were put 
under probation. 

Plaintiffs argued that the rules on which defendants 
based jurisdiction did not exist, that they were at best 
vague and overbroad, and that their constitutional rights of 
equal protection under the law vere violated. 

The Court held against plaintiffs and summarily dis- 
missed the action. As part of its -^rc^ument the Court noted: 

'^•'-^Buttny V, Smiley, 281 F, Supp. 280 (D.C. Colo. 1968). ■ 
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The right of the Unive 

disciplinary powers in this instance need not be entirely 
bottomed on any published rule or regulation. As pre- 
viously noted , it is an inherent power that the school 
administration authorities have to maintain order on its 
campus, and to afford students, school officials, em- 
ployees and invited guests freedom of movement on^t^ 
campus and the right of ingress and egress to the 
school's physical facilities .236 

However, the Court stopped and observed in language 
clearly obiter dicta (taking for the time the side of the 
students) : ; 

We agree with the students that the doctrine of In Loco 
Parentis is no longer tenable in a university community; 
and we believe that there is a trend to reject the 
authority of university officials to regulate "of f- 
campus" activity of students. However, that ^^i^^^ 
say that conduct disruptive of good order on the campus 
should not properly lead to disciplinary actioh.?^^ 

The second of that 1968 foursome involved action by 
expelled Louisiana college students against the College for 
injunctive relief to redress an alleged violation of consti- 
tutional rights involving both the First and Fourteenth 
Amendments .^^^ 

plaintiffs, twenty •six students, were dismissed from 
Grambling College, a black college in Louisiana , for illegal 

236xd^ at 286^ 
237ibic!. 

, '^■'^^Zanders v. Louisiana State Bd. of Educ, 281 F. 
Supp. 747 (W.D. 7^. 1968). 
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-activities that resulted in the complet 

institution. The demonstrations began on October 25, 1967 _ 
under the leadership of a student group known as the "in- 
formers." They took the form of marches punctuated with 
yelling and clappingv"sit-downs," and giant meetings in the 
auditorium. The student activity culminated 6n Thursday, 
October 26, in a demonstrat ion vrfiich resulted in the 
physical seizure of the college administration building* 

Offices and classrooms in that building were made completely 
inoperative. On Saturday the National Guard was called in 
to restore order. On Monday, October 30, the Interdepart- 
mental Council announced that twenty-nine studentsv among 
whom were the twenty-six plaintiffs named in the instant 
case, were expelled. 

Since due process had not been observed In the ori- 
ginal expulsion, the Council, on order from the Court, held 
another hearing in which the original expulsion was^ upheld* 
Counsel for the students then requested a hearing before the 
State Board of Education • This was granted and a hearing 
de novo x^ras conducted. At the conclusion of that hearing the 
original action by the College was once again upheld, where- 
upon plaintiffs requested a Temporary Restraining Order and 
injunctiva rellof on the grounds that their constitutional 



rights of free speech were violated, that due process^^^^w 
denied, and that the judges were discriminatory in their 
■ :action« ; 

The Court, while agreeing with plaintiffe that due 
process was denied in the original expulsion, refused to^^^^^^^^ 
allow that it V7as not present in the lengthy hearing de novo 
by the State Board of Educatibh. Furthermore, Judge Dawkins 
could see no legal cause of action justifying the physical 
seizure and retention of property. All causes of action by 
plaintiffs were dismissed. 

In xTriting the case Judge Dawkins included the 
history of the relationship between the university and stu- 
dent. He discussed two theories that have been traditionally 
used to characterize this relationship; that is, contract 
and in loco parentis .-^-^ He had this to say about the common 
law doctrine of in loco parentis ; 

. . • a parent could de'legate a part of his parental 
authority during his life to the tutor or schoolmaster, 
who x-^as then •'in loco parentis 5" ^^7ith such allocable 
portion of the parent's power as was' necessary to 
answer the purpose for X\?h5,ch he was employed. The doc- 
trine primarily has been used as a defense in suits 
- involv3.ng potential tort liability of ^school teachers 
T'jhen administering some type of corporal punishment to 
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students of tender years. Viewed in this light, the 
doctrine is of little use in dealing with our modern 
"student rights" problems. ^40 

After discussing both theories the Court stated: 

Regardless of which theory may be applied . It now is 
generally conceded that colleges and universities have 
the inherent power to promulgate reasonable rules and 
regulations for government of the university com- 
munity. (Italics mine.) 

It appears that the Court was hesitant to dismiss 
the legal use of the doctrine by a College and was more con- 
cerned with the fact that an institution of higher learning 
had rul e -making powers within the limits of due process as 
specified by Dixon . 

Moore y. Student Affairs Committee of Troy State 
University , heard in May of that year, was, unlike the two 
preceding, a search and seizure case. 

On February 28, 1968 the dormitory rbom of G^^ 
JfoorC;, a student at Troy State, was searched by the Dean of 
Vlqxk and two agents of the State of Alabama Health Department 
in the presence of plaintiff but without his permission. 



2^^Id. at 757. 

^^^Dlxon Vo Alabama State Bd. of Educ./ supra note 25 
2^^284 F. Supp. 725 (B.C. /:1a. 1968). 
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They found in their search a matchbox containing a vegetable 
matter later identified as marijuana. Plaintiff charged . 
vioiatiou of Fourth Amendment rights and due process. The 
Court found that due process had indeed been accorded plain- 
tiff and that reasonable search was not forbidden by the 
Fourth Amendment. 

Judge Johnson, however, made the following obiter 
dictum about in loco parentis : 

The collage does not stand, strictly speaking, in loco 
parentis to its students, nor is their relationship 
purely contractual in the traditional sense. The rela- 
tionship grows out of the peculiar and sometimes the 
seejjggly competing interests of college and student . . 
• • 

It was the Court *s viev7 that the regulations and 
their enforcement should be judged in accordance with their 
necessity in mdintaining discipline and the "educational 
atmosphere," rather than in terms of such "legal" entities 
as In loco parentis or contract. 

Tho last of the 1968 cases was heard in the United 
States District Court in Wisconsin by James Doyle with 

^-^^Id. at 792. 
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one of the attorneys for plalntff none other than William 
Kunstlcr.246 

Paul Soglin and a fev; other students at the Universi- 
ty of Wisconsin, alleged to be members of the Students for a 
Democratic Society (Madison Chapter), were charged with having 
taken part in a demonstration on October 18, 1967 that re- 
sulted in the disruption of activities on that campus. They 
were notified on October 19, 1967 by defendant Dean Kauff man 
that they were in violation of Chapter 11.02 of the Laws and 
Regulations of the University and that they were susperidGd 
from the University pending hearing before the Committee on 
Student Conduct and Appeal. The specifications of the 
charges were that the students, among other things, had: 

I. Intentionally, denied to others the i..' right to inter- 
view for jobs with the Dow Chemical Corporation and to 
carry out that purpose did: 

a. Intentionally, physically obstruct and block the 
' iJ'^tLf"'^ door^-7ays of the first floor of the Commerce 

Building: 

b. Intentionally deny to persons who desired to 
interview with Dow Chemical Corporation their right 
to do so; . . , .247 * ^ 

The foresoing charges alons with others listed in 
'cranncript of the trial w-re all alle^yod by plaintiffs 



- ^ -Soir.Iin r. K.iuffman, supra note 32. 
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to constitute ^'1. Misconduct, as well as 2. A violation of 

Chapter 11.02 and 11.15 of the University Policies on Use of 

Facilities and Outside Speakers .•'248 

Judge James Doyle held that the standard of "mis- 

conduct" alone "may not serve as the sole foundation for the 

imposition of the sanction of expulsion, or the sanction of 

suspension for any significant time, throughout the entire 

range of student life in the university. "^49 He held further 

that Chapter 11.02 of the Laws and Regulations of the^Unt- 

versity of Wisconsin was "uncontitutlonally vague." 

Assuming, again with difficulty as was true with 
•^misconduct" as a standard, that the term "lawful means 
x^hlch do not disrupt the operations of the university" 
is sufficiently definite to avoid the vice of vagueness , 
I conclude that it is overly broad. As explained above 
(at page 985), vjhen the end can be more narrox^^ly achieved, 
it is not permissable to sx^eep within the scope of a 
prohibition activities that are constitutionally pro- 
tected free speech and assembly. 250 

In the course of coming to his decision the Judge 

cll&cuGsed briefly the various models used to describe the 

university-student relationship: "parenb-child ( in loco pa - 

248id. 982. 
^^^"^Irl, at 991. 
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rentis); owner - 1 enant ; parties to a contract .•'251 He com- 
mented on the changing relationship between the courts and 
the schools, tracing it to the radical changes that have 
occurred in the nature of the educational institutions 
themselves and in the radically altered relationship between 
younger and older people in present day American Society* 
"These changes seldom have been articulated in judicial 
decisions," he observed, "but they are increasingly re- 
flected there. "252 

The Court then made clear its position on the doc- 
trine of surrogate parenthood with the following dicta: 

The facts of life have long since undermined the con- 
cepts, such as in loco parentis , which have been invoked 
historically for conferring upon university authorities 
virtually limitless disciplinary discretion. 253 

Judge Doyle further observed that "for some years the mean 
age of American college and university students has been 
more than 21 years, and that among them are more over 30 
years than und^r 18. "^54 

251xd. nr. 986. 
252j^- at 985-86. 
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Almost as 1£ he vere viewing the funeral rites of 



that ancient doctrine the Judge, sounding a bit like Words- 
worth, added rhetorically: 

The world is much with the nodern state university / Some 
find this regrettable, mourning the passing of what is 
said to have been the old order. I do not share this 
vieww But whether the developments are pleasing is 
irrelevant to the present issue, Ifliat is relevant Is 
that the University of VJisconsin at Madison may continue 
to encompass functions and situations such as those ;which 
characterized a small liberal arts college of the early 
20th century. • • • , but that it encompasses many more 
functions and situations which bear little or no resem-- 
blance to the "models" which appear to have underlain, 
and continue in some cases to underlie, judicial res- 
ponse to cases involving college or university disci- 
pline.255 

And then, with a bit of sarcasm, perhaps. Judge Doyle, re- 
calling earlier in loco parentis cases and the relatively 
minor issues involved there and all too aware of the vio- 
lence that struck university campuses during 'the middle 
and late sixties, added: 

VJhat is relevant is that in today's world university dis- 
ciplinary proceedings are likely to Involve many forms 
of misconduct other than fraternity hazing or plagiarism, 
and that Che sanctions imposed may involve consequences 
for a particuj.ar student more grave than those Involved 
in some crimin.^^I court proceedings .^-^ 

^^^Ibid. 
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On July 10, 1970 in the .State..of Louisiana, a three- 
judge court heard the case of Pratz v, Louisiana Polytechnic 
Institute ,^^'^ It was a class action suit for declaratory 
judgment brought against a mandatory housing policy that re- 
quired students to live and eat their meals in college 
facilities. The section of the housing policy under attack 
read in part as follows : 

It is the policy and philosophy of higher educatipn in 
the State of Louisiana as interpreted by this Board . . 
that all unmarried full-time undergraduate students, 
regardless of age or whether or not emancipated, are 
required ,to live in on-campus residence hall^ as long 
as space is available. 

Defense based its argument principally on the 
grounds that the parental rules embodied in their policy 
manual are based on the soundest of educational principles. 
Defendant University argued that educators the country over 
espoused the value of the '^living and learning concept" (a 
theory frequently utilized in dormitory suits) and that the 
regulations enforcing that concept had the "highest educa- 
tional value and should be enforced as being in the best 
interest o£ all i tudents, present and future 

^^^316 ?• Supp. 872 (U.D. La, 1970), supra note 162. 
2^^Id. at 875. 
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The Three- Judge Court , using Pyeatte as precedent, 
found nothing discriminatory in the parietal regulations of 
the college wherein certain students were exempted from 
living in university housing where others were not, nor any- 
thing unconstitutionally violative of a student's right to 
privacy or freedom of movement. 

In a footnote, however, the Court paused to define 
the word parietal and to distinguish it from in loco parentis . 
In the same note ti.e Court made clear its attitude toward 
that doctrine: 

In one of their main thrusts, plaintiffs assert the doc- 
trine of "in loco parentis" is dead . . . .Defendants 
point out the Louisiana educational institutions have 
never attempted to operate under a theory of "in loco 
parentis" because of the tort liability which may have 
attached as a result of such assumption. 

We tend to agree with that line of thinking which 
states that the modem college or university, which has 
in attendance thousands of students, even if it should, is 
ill-equipped to regulate the off-campus social and moral 
lives of its students, thus making futile, and perhaps 
improper, any attempt to act "in loco parentis. "260 

Thus did Pratz bring to an end the string of cases 
beginning ir\ 1967 that looked with disfavor at the utiliza- 
tion of the ancient doctrine of in loco parentis to modern 
campus problems. 



260xd. dt 376-7/ a. 2. 
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One Case More 

The last of the cases on in loco parentis is signi- 
ficant not only because it is last but because it challenges 
in its suinmation the statements of a previous case. That case 
Is Evans v. State Board of Agriculture . ^^-^ It was heard by 
the United States District Court in Colorado on May 4, 1971 
and involved action by Students of Colorado State University 
against the President of the University. The gravamen of 
the complaint was that a policy statement adopted by the Uni- 
versity and ordered by the State Board of Agriculture, the 
governing board, was violative of plaintiffs' First Amendment 
rights. The policy statement under attack forbade the use of 
the university facilities for any purpose other than that for 
which the facility was intended; demonstrations were the 
primary target of the policy and more specifically a demon- 
stration such as the one that had occurred only hours before. 

During the intermission of a basketball game between 
Brigham Young University and Colorado State, pom-pom girls 
from Brighara Youag were performing on the floor when suddenly 
a group of people swarmed onto the gym floor carrying signs 
in protest of alleged discriminatory practices on the part of 

^^^325 F. Supp. 1353 (D.C. Cclo. 1971). 
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Br igham Young University. A fight erupted and campus police 
as well as those from the City of Fort Collins were called 
in. During the melee which ensued, a "flaming missile" was 
hurled onto the floor and a large angle iron was thrown 
striking a press photographer on the head, almost killing 
him. In general the rage of the crowd rose to such a danger- 
ous pitch that only the most tactful and thoroughly profes- 
sional behavior of the policemen kept the situation from 
developing into a full scale and bloody riot. 

Judge Winner, obviously moved by the actions of the 
police and by the seriousness of the occasion and mindfuL of 
another tragedy which had occurred in the small town of Kent, 
Ohio, only the year before (on the anniversary of this very 
trial), commented: 

It would be unfair to fail to comment upon the remark- 
able tact, restraint and professional skill exhibited 
by the police in their handling of an explosive situation 
which was pregnant with possibility of develoi-ment 
into a Kent State tragedy. The police handled a group 
of hooligans without injuring any of them and without 
serious injury to anyone else. 262 , 

The next day, in the tense atmosphere of all that had 
just occurred, the University authorities -rote the policy 
that was later to come under fire from plaintiff Evans and the 

nr.-) 
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others. The Court held that, although the policy was written 

hastily and without much specificity, it was nevertheless 

"drawn with adequate certainty" and was "reasonable."263 

The Court went on to state, almost passionately: 

The record shows the exercise of great patience on the 
part of the University officials, and it is only because 
of their tolerance and patience that there has been 
more or less "peace in our time" on the school's 
campus ,264 

Judge Winner, in reviewing the films of the events 
of February 5, 1970 in Moby Gymnasium, commented that they 
left little doubt "as to whether the students'^ conduct of 
that night • • • should be characterized as juvenile or in- 
fantile . . . . An infant would not have had the strength to 
throw the steel missile which could so easily have caused 
death. "265 

In reaching his conclusion, namely that plaintiffs * 
bucl no grounds for action. Judge Winner cited Buttny wherein 
Judge Arraj stated that students, upon enrollment in a col- 
lege, do not ipso facto have a right to absolute immunity or 
to any special considerations, and certainly not the right to 

263id, at 1361. 
^^^-Xd. at 1360. 
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violate the constitutional rights of others ^26^ Interesting- 
ly enough th2 Judge in Evans cited that very^ passage in 
Buttny vhich rejected the further use of in loco parentis > 
Judge Uinnar, however, took exception with Buttny on this 
point and argued that perhaps in loc o parent is was s t 111 a 
viable legal doctrine: 

Students rightfully seeking enforcement of their 
constitutional rights must accept the duties of respon- 
sible citizens. They must not confuse their constitu- 
tionally protected right of free speech with an illusive 
and nonexistent right to violently disrupt. They cannot 
be adults when they choose to be and juveniles when that 
course of conduct appeals to them more. Buttny says^ 
''We agree V7ith the students that the doctrine of ^In 
Loco Parentis' is no longer tenable in a university com- 
munity," but conduct such as that with which we are here 
faced gives cause for pause to wonder if the law may not 
be forced to retreat to the earlier In Loco Parentis 
doctrine . -^'^ (Italics mine.) 

To reinforce its inclination the Court went on to 

say: 

The commGntG of Justice Blackman in Esteban bear repeating 
(415 F. 2d 1078, 1089): "These plaintiffs are no longer 
children. IJhile they may have been minors, they were 
beyond ^:h-: age of 18. Their days of accomplishing ends 
and status by force are at an end. It was * time they as- 
sumed at lc5a.?.t the outward appearance of adulthood and 
nf m.inhoor'. The mass denial of rights of others is 
.ire,spon.'::il-)3.o -;^,r?/l childish. So is the defiance of proper 
college admin a,sl::.:ative authority .''^^'^ 
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^-^-Id. at 1356. 
at I3G0. 



Thus, one year after the Kent State University 
tragedy, on the very anniversary of the shootings j Judge Win- 
ner handed down one of the strongest vindications in recent 
times of the right of the university to pass regulations and 
to enforce them against students openly rebellious. And 
in loco parentis , a doctrine eyed suspiciously through the 
riots of the late sixties, was once again summoned to the bar. 

Some Recent D or mit or y C a s e s 

With the discussion of Evans ends the presentation 
seventeen significant cases dealing with the doctrine 
of in loco parentis as it applies to the student-university 
relationship in the United States of America. Some rec^ 
dormitory cases have/ however, raised the issue about the 
vitality of the doctrine of in loco parentis as much as the 
campus disorders and for that reason will be included here. 
In the past three years complaints have been brought to the 
bench by students seeking relief from university mandatory 
housing rules , In each instance the courts ruled in favor of 
the university. Though none of them are what would be consi- 
dered significant in loco parentis cases^ since the courts 
never addressed themselves either in ratio decidendi or ia 
dicta to the issue of in loco parentis / they are mentioned 
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here because in two cases the in loco ^parentis language was . 
employed by the defendant universities and because as one 
author put it, they may perhaps represent "a quiet evolutionr 
ary suggestion from the Gourts, that colleges and ■universi- 
ties may, or should, return to the days of in loco parentis , 
or some reasonable modification thereof i"^^? 

In the first of those cases, Postrollovv University 
of South Dakota two students argued that university regu- 
lations requiring all single freshmen and sophomores to live 
in residence halls were unconstitutional on the grounds that 
they constituted '^an arbitrary and unreasonable classification 

071"' 

which had no rational relationship to this purpose • . . ."^"^ 
The Federal District Court Judge held in favor of the students 
on the grounds that the regulations constituted arbitrary 
classification and were therefore unconstitutional. Defendant 
aT-)pealed. Judge Loy, in reversing the decision of the lower 
Court, pointed out that the District Court Judge had "erred" 
in deciding "the reasonableness of theclassification on the 



2Cy? 



'"'j. Hoilov?ay and II. Tharp, ''Recent: Developments in 
Student Affairs/' 2 J, of Col, U. L. 122) [hereinafter cited 
Holloway] « 

2?03(;q r.^ Supp. 778 (S.D- S.D. 1974), rev^, 507 F. 
2d 775 (8th Cir. 1974), ce rt, denied , 95 S.Ct. 1687 (1975). 
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basis of a single primary purpose in the face of evidence 
revealing multiple purpose."272 

Of significance here is the list- of "purposes"adduced 
by the school authorities x^hich the Judge seemed to pemit, . 
one of which certainly rings of in loco parentis . Those 
reasons briefly were: (1) that the regulations would ensure 
repa3rment of the bonds for dormitory construction and (2) 
that the dormitory x^ould provide the younger students "a home 
avay from home" to help them adjust to self discipline and 
comniunity living which is part of co?^lege life*^^^ 

In the second dormitory case, Schick v, Kent State 
University , Lawrence Schick and others brought action against 
the Kent State University housing policy seeking a declaratory 
judgment that that policy was unconstitutional and a perma- 
nent injunction against its enforcement . Though the issue 
T»7as ultimately resolved on constitutional grounds, part of 
defendant 's argument was that: 

Special attention must be afforded the vast number of 
students commuting from the residence of their family 
• especially during their first two yecirs of enrollment 
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^Id. at 779. 



2^^Icu at 777-7S. 
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in order to assist in ''che more complicated process of 
transition from dependence to independence . 
(Italics .•mine.) ^ 

Both Courts in reaching their decisions cite Poynter 
V. Drevdahl as support for their holdings. that casfe a 

federal district judge held that a requirement that all 
■ ■ single undergraduates under twenty-three must live in. a 
dormitory was not arbitrary and did not constitute classi- 
fication. The Judge further ruled that economic reasons 
per se formed a rational basis for the regulations. 

The foregoing cases, all decided in favor of the Uni- 
versity, have induced several- recent authors, both Counsels 
to universities, to offer the follov7ing advice to university 
officials: 

In conclusion, we believe that the present state of the 
law raises an interesting question. Are we witnessing 
a quiet evolutionary suggestion from the courts, that 
college and university authorities may, or should, return 
to the days of in loco parentis , or some reasonable modi- 
fication thereof? Speaking for myself, I don't think the 
courts ever intended Dixon v. Alabama to signal an end to 
instittitional concern for the non-academic welfare and 
well-being of its students, l^at is needed now, in my 
opinion, are college and university administrators who 



Mich. 1972). 



'Schick, supra note 141 at 5 . 

2oyntev v. Drevdahl . 359 F. Supp. 1137 (W.D. 
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are willing to accept and discharge these responsibilities 
within the parameters now established by the Courts. 2/6 

With Evans > then, and the recent dormitory cases, 

the discussion of the courts and in loco parentis comes to 

an end. There remains only the summary and analysis of 

those cases (as well as of the statutes reported earlier) and 

an application of that research for administrators who find 

themselves tested daily on campuses across the Nation. Before 

we turn to the final chapter, however, there remains one last 

point of discussion relating to the application of in loco 

parentis to today's college s%U^m% that needs to be treated, 

that is, the possible impact that the rttew laws regarding the 

majority age might have on the doctrine. 

Age and In Loco Pasrent£s 

Several cases have touched on the issue of age and 
in loco parentis . In one case the Court determined that, in 
the absence of any prohibition of lav;, in loco parentis 
should be applieci without age considerations .^^^ Plaintiff , 
Christine Meisner, contended that Robert Parks^ a deceased 
soldier who hac! left her a $10,000 insuranco policy, was 

^^^^Hollo-Aviy, supra ncte 260. 

'^-^''Moisner Vo United States, 295 F. 866 (D.C. Mo. 1924) 
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indeed hei" brother and that her parents stood in loco paren- 
tis to him. Parks, according to plaintiff, had no home and 
no relatives ^Then he V7andered onto the farm ovmed by her 
parents. She contended further that they had cared for him 
as a parent would from age twenty-four until he entered the 
armed services at age tx^enty-seven. 

the Court observed that the word children 

... BOhen used irrespective of parentage, may denote 
that clciss of persons under the age of 21 years of age 
as distinguished from adults; but its ordinary meaning, 
with respect to parentage, is sons and daughters of what- 
ever age. It is frequently so used with reference to 
those who stand in the place of parents and have assumed 
the parental relation. 2/8 

The Court went on to say in reference to whether or 
not the sister (if she be sister) could recover the insurance 
money left by the deceased : 

Congress evidently had this relationship in mind when it 
provided that the provisions of subdivisions 4a and 5a 
.of the D'^ar Risk Insurance Act] should apply to persons 
"who hdVe stood in loco parentis to a member of the mili- 
tary ot naval forces at any time prio r to his enlistment 
or induction for a period cf not less than one year^"279 

The Court b«3.d that; 

The pv-ovision contains no lirnitation as to age. It was 
. open to my -i^rn.ber of the military or naval forces. If 

279xbid. ■ 
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an adult is a legal subject of adopting which formally 
established the relationship of parent and child, and if 
one, who assumes the obligation incident to the parental 
relation and takes the place of a parent without going 
through the formalities necessary to a legal adoption, 
stands in loco parentis to another, why should age condi- 
tion the nature of the relationship? No sound reason 
appears why a person may not assume a parental relation 
toward an adult as well as toward a minor. The responsi- 
bilities and obligation may be fewer, but substantial 
ones remain. 



The Court ruled for plaintiff. 

In Niewiadomski v. United States . another case in- 
volving an insurance recovery suit, the insured was also an 
adult. The Court, however, refusing to make a ruling on the 
issue as to whether the relationship of in loco parentis can 
exist even when the insured is not a minor decided to concern 
itself only with the issue of whether or not appellant 
Rebecca Niev7iadomski really stood in the relationship of in 
loco parentis "irrespective of the fact that he was an 
adult. "282 ^he Court held that she did not. Once again, 
however, -je find a Court allowing an in loco parentis relation- 
ship in the case where the "child" is an adult.. 



^^^Idr at 868-69. 

^°h.50 F,2o 683 (6th Cir. 1947), cert, d enied, 331 
U.S. 050. 
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Appsilant in Niewiadomski relied chiefly in the 
development of their case on another insurance case Zazove 
V. United States . ^^3 In that case the Court held that the 
fact that the insured was an adult did not prevent him from 
being in an in loco parentis relationship to the beneficiary 
of the policy. In that case the Court largely concerned 
itself with ruling that an in loco parentis relationship was 
indeed possible even with an adult. 

"The term, »in loco parentis,* never had any ge^^ 

? OA 

accepted common- law meaning." °^ Generally, however, in loco 
parentis in common law refers to someone who has put himself 
in the place of a parent by taking on those obligations indi- 
genous to the parental role without going through the legal 
formalities of adoption. 285 Moreover, "Ctlhere is nc rule 
that in all events a person may not enter into a loco-parentis 
r..:lationship with an adult and financial support is only one 
objective manifestation of the existence of the relation- 

253156 F.2d 24 (7th Cir. 1946). 

■'-'^■39 :iodern Federal Practice Digest, Parent and 
Child , r>Gc„ 15 Chereinafter cited as M.F.I.j.] (citations 
omitted), 

" -*Ibid- "ce Richards v. United States, 93 F. Supp. 
208 (M.D. W,va, 1950). 
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ship. "286 Another court, holding that financial responsi-l^ 
bility was essential to demonstrate, stated further that 
continuance of support was not necessary to the continuance 
of the relationship after the child becomes an adult . 
According to the common law doctrine "the lack of intentions 
by one who is allegedly in loco parentis to an adult, to be 
responsible for the support of the adult, does not neces- 
sarily negate the existence of the parental relationship. "288 

It is evident, therefore, that someone may stand in 
loco parentis even to an adult. Further conclusions about 
the implication of the new majority age ld,w for the common 
lavj doctrine of in loco parentis will be drawn in the final 
chapter. 



286 

M.F.P.D,, s upra note 2;J4; see Banks v. United 
States, 267 F.2d 535 (2d Cir. 1959). 

''-^''strauss V. United States, 160 F. 2d 1017 (2nd Cir. 
1947), cert, denied, 331 U.S. 050 a947) . 

"^" M.F.P.D., supra note 284.; see Strauss v. United 
States, £U£ra note 287. 
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CHAPTER VI 



SUMMARY, LEGAL ANALYSIS, 
AM) FINAL SUMMATION 

Foreword 

The unrest on the nation's campuses of the last de- 
cade or so has caused some concern about the role that the 
university should play In relationship to Its students. One 
need hardly be reminded of the demonstrations that sprang up 
on the grounds of San Francisco State, Columbia, Wisconsin, 
Berkeley, Jackson State, and Kent Stats tc be made i>ware of 
the complexity of running a college or university today. Ad- 
ministrators have frequently founc; themselves caught up in 
legal activity tihat followed action taken in the line of 
duty and under fire. There is probably no time better than 
the present, therefore, for clarifying the nature of the re- 
lefcionship between the university and student. This has 
never been done adequately by the co;:rt5. the statutes, or 
legal authorities. The purpose of this paper is to bring 
more clearly into focus the present status and vitality of 
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one of the most frequently used of the legal theories for 
describing that relationship, and so to put to rest flssally 
at least one issue in the question of the university's rie- 
lationship to its students, and that is, "Is in lOco parentis 
dead on the college campus?" 

In order to answer that question as clearly as pos- 
sible, we will pose once again those four questions that 
were presented at the beginning of this research, consider 
them each individually, and, after analysis, answer each one 
carefully and succinctly. Those questions are: 

1. Has statutory law modified or abridged the doctrine 
of in loco parent is ? 

2. Have court decisions, especially those in the last 
decade, either. abrogated or modified the doctrine of 
in loco parentis m applied to the university- 
student relationship? 

3. Has the recent Twenty-Slasth Amendment to the Const i-- 
tutim\ of the United Stfc^fees lowering the majority 
age for the right to vote abrogated the doctrine of 
in loco parentis m applied to the university- 
sfcudent ^relationship? 

A. Is the doctrine of in loco parentis a viable legal 
theory today for describing the relationship between 
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the university and the student In the United States 



of America. 



Statutory Law and :Iki Loco Parentis 

Black In defining conBum law states that It Is^t 
which "designates that portion of the connon law of England 
• . • which had been adopted £md was In force 
time of the Revolution . • • . This so far as It has not 
since been eatpressly abrogated by statute . Is recognized as 
an organic part of the jurisprudence of most of the United 
States." " (Italics mine.) It was the purpose of Chapter 
IV, therefore, to determine If recent statutoxy law W 
deed abrogated that common law doctrine of In loco p^entls » 



2 89Black' 8 Law Dictionary, i^ote 7 at 345-46 ; ISA 

C . J . S . Common Law: Repeal and Revlvau ^ec. 12, supra note 15B, 
For further discussion of this point see Brlttaln who makes 
specific application to the State of Wyoming: 

*'Whether in loco parentis applies to the^^^^v^ 
levels of schools in Wyoming has never been detiermlned 
by an appellate court. Furthermore^ the state has never 
enacted a statute that specifically deals with student 
conduct and discipline as an extension of parental^u- 
thority. However, it was pointed out earlier that 
assuming parental power Is a common law concept i and ab- 
aent statute, the common law will pyevall . Should the 
need arise, therefore, Wyoming wotsld probably accept the 
common law use of in loco parentis (supra note 8. at 
739.) (Italics mine.) See also E. Reutter who states 
that the common law prevails even when the statutes are 
vague (supra note 35, at 63). 
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In only one Instance among the statutes of the sev- 
eral states was there a hint of repudiation of the doctrine. 
That occurred in the revision of a statute in the State of 
Idaho relative to the supervision of students at the Lewis- 
Clark Normal School. The phrase, "shall exercise a watchful 
guardianship over the morals of the students at all times," 
was dropped from the wording of the law.^^O other than the 
Idaho statute there was no statute discovered by the writer 
that expressly or impliedly abrogated the doctrine of in 
loco parentis . 

Six other statutes supported the doctrine more or 
less expressly, though none used the words "in loco paren- 
tis." They did, however, use words and expressions that 
have been construed as implying the in loco parentis doc- 
trine: those words are "guardianship" and the "preservation 
of morals. "291 . 

The answer, therefore, to the question. "Has statu- 
tory law modified or abridged the doctrine of in loco pa- 
rentis?" is "No ." The only statfste wher o chare is some 
question is that of the State of Idaho where in loco parentis 

290idaho Code sec. 33-3113 (Supp. 1974). 

^■^holo. Rev. Stat. Ann, sec. 23-31-114 (1974): Mich. 

Sf^:.^VQ7f?^-M^5^V^^°-^i^^^^^^>'.N^^- Stat. sec. 

85-312 U971); N.D. Cent. Code sec. 15-12-04 (1971). 
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terminology was dropped from the language of the lav. It 
should be noted, however, that "common law is not to be con- 
sidered altered, changed, or repealed by statute tmless the 
legislative intent to do so is plainly or clearly manifested, 
and any such alteration or repeal will not be considered 
effected to a greater extent than the uhmistakiable import of 
the language used."'''^ (Citations oniit ted.) 

The Courts and In Loco Parentis 

Seventeen significant cases wiere uncovered that 
dealt either expressly or analogously with the doctrine of 
in loco parentis and the college student. Four cases in- 
volved action against private institutions, twelve against 
public institutions, and one against a "quasi-public" insti- 
tution. The distinction between the two is significant since 
soae authors have argued that the recent emphasis on consti- 
tutional rights has operated against the doctrine of in loco 
parentis . If it has, it has done so only in public institu- 
tions. Twelve cases involved the disrai isal of students, one 
involved a suspension, two the mandatory housing regulations 
■ .' 292 

Idaho Code sec. 33-3113 (Supp. 1974). 
293 • 
15A C.J.S» Common Lav;: Repeal and Revival sec. 12. 
supra note 158. 
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of a university, and one the search of a student dormitory 
and the seizure of Illegal materials. The action against 
the private colleges all involved dismissals, i^ll of the 
early cases tried between 1866 and 1950 vere heard before 
county or state courts. The remainder of the cases were 
tried before the federal courts with the exception of Carr 
V. St. John's University which was heard before the New York 
State Appellate Court .^^^ The earlier cases did not turn on 
constitutional Issues but rather the principle of In loco pa- 
rentis was frequently called upon to bolster the court's 
holding that the college has the Ixiherent power to pass rules 
for Its own governance . After 1950, and beginning with 
Pyeatte .^^^ the cases turned on constitutional Issues (with 
the exception of Carr which Involved a private University) 
with in loco parentis language constituting merely part of 
the dicta of the court. 

The Early Cases of fa Loco Parentis 

Perhaps the best way to look at th<r. present status of 
the doctrine of surrogate parenthood is to review the cases. 



294231 N.Y.S. 2d 410 (Sup. Ct. , App, Div., 2d Dept. 
1962). supra note 227. 

295p5reatl:e v, Bd . of Regents of Okla. , 102 F. Supp. 
407 (U-I). Okla, i951), supra note 218. 
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There vere seven cases in all that were heard between 1866 
and 1931 that we describe herein as early in loco parent Is 
cases. They all have several things in conaBori:. 1.) they all 
were suspension or dismissal cases; 2.) they all were heard 
before state courts rather than federal courts; and 3.) they 
all upheld the doctrine of in loco parentis (with the pos- 
sible exception of Hill v. McCaulev^ ^^^ . 

In People ex rel. Pratt v. Wheaton Golle^ e^^T Harlev 
Pratt was suspended for violating college rules. In its 
holding the Court emphasized the fact that Wheaton College 
was a private institution and for that reason the Court 
would not interfere unless the rules v iolated dtytng ny human 
law. Although the principle was not dispositive in this 
particular case and was referred to by way of analogy only, 
it, nevertheless, constituted part of the ratio decidendi 
of the Court: 

A discretionary power has been given them to- regulate 
the discipline of their college in such a manner as they 
deem proper, and so long as their rules violate neither 
divine nor human law, we have no more authority to inter- 
fere than we have to cop £rol t he dnmf. s t5.c discipline of 
a father in his famlly .:^!^i^ (italt^T'mir,^.) — " 



2'6pa. County Ct. 77 (1887). supra note 182. 

29740 111. 186 (1866), s^gra note 179. 
298, 



Id. at 187. 
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The first due process case was heard in a county . 
court in Pennsylvania in 1886, Cocmaonwea 1th ex rel . Hill V . 
McCauley.299 Plaintiff Hill was dismissed from Dickinson^^^^C^^^^^^ 
lege, a public institution , for unseemly behavior. The 
Court in finding for Hill slapped the wrists of the College 
officials for relying on the principle of in loco parentis 
to the detriment of Hill and the abridgement of his right to 
due process. The Court, while not rejecting in loco parentis, 
clearly established for the first time in higher education 

°^ college that deri%-e from its 

application: 

When guilt may not only be inferred but deemed estab- 
lished on such grounds by a member of a college faculty 
it can hardly be deemed of doubtful propriety for a 
court to hold that the form of procedure should at least 
be regula r and the cause of dismissal reasonab le. 300 
(Italics mine.) ^ ' ■ ;,„:■■■.;,,■::;: 

Five years after Hm another case was heard ih^^^m 
nois in i^ich plaintiff North sought reinstatement as a stu- 
dent at the UhiArersity of Illinois after being dismissed for 
refusing to attend chapel exercises. 301 Though today such 
maxidatory attendan ce at religious exercises would hardly be 

2993 Pa, County Ct. 77 (1887), supra note 5. 
89. 

301 ''' ' • 

296 27 H E^^S^nftQ??' of Trustees of Univ. of 111., 137 111. 
^yo, j/ 54 (1891), supra note 15. 



cipal eoncern of the Court 
l^lverslty were reasonable 



was whether or not the rules of the 
• In those days the universities 
had broad discretionary powers over those In their charge 
and In that capacity often assumed the parental role o£ 
spiritual and moral Indoctrination. Such a broad assun^tlon 
of pairental duties Is limited today by recent court cases 
regarding the separation of Church and State. 

In 1913 the case most frequently cited as supportive 
of In loco parentis was heard: it was Gott v. Berea Col" 
lege.*'"* J. S. Gott brought action against Berea College 
for a temporary Injunction against the enforcement of a rule 
«^lch had resulted In the expulsion of several students and 
the loss of business to plaintiff. In finding for defendant 
University the Court held that the College stands "in loco 
parentis concerning the physical and moral welfare and men* 
tal training of the pupils . "303 (italics mine.) The Court 
went on to say that the College was the sole judge of whether 
or not Its regulations were reasonable and that, in fact, it 



302 
303 



156 Ky. 376, 161 S.W. 204 {1913), supra note 22. 



Id. at 206. 
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(the Court) did not find Its regulations unreasonable! This 
was the first case in which the principle of In loco paren- 
tla was dispositive. One distinguishing feature about this 
case, however, is that the College in question was a private 
one whereas in most of the later cases the institutions in- 
volved, with the exception of two, were public. The Court, 
moreover, went on to hold that even should the regulations 
have been unreasonable, Gott had nothing to complain about 
since the College owed no legal duty to him whatsoever . 

Stetson v. Hunt,^^^ heard eleven years after Gott , 
was similar to that case in that it too involved a private 
institution. Helen Hunt brought action against Stetson Uni- 
versity on the grounds that she was maliciously dismissed 
from that institution. The Court held that the relation 
between a student and a private college is purely contractual 
in nature and that the student in seeking admission to such 
a college Impliedly agrees to adhere to the rules and regu- 
lations of that institution. It noted further that if the 
institution were publicly srr>'p :rted the regulation would 
have been viewed more critically and vouiti have been subject 
to "legislative regulation. "^''^ 

304g8 Fla. JIO, 102 So, 6.37 (7924), siupra note 23. 
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jylthough the prXnciple of In loco parentis was not 

dispositive in the instans case, tha Court, citing Gott . 

5escosni^.i3<3 It, Ir. its i catio decidendi ^s the basis upon which 

colltegaa fti;?? universities make rules and regulations for 

their students; 

As to^ ' tal, trMxtiyg. iEoyal and physical discipline, and 
welfare f the pupiis, , college authorities stand in loco 
paregt^^'' and in their discretion may nialice any regulation 
; if gcv^ermnent which a parent ciotild make for the 

s^ame t^urposca and so Ions as such regulations ^o nofc vio- 
late ^ dlvitte or huaan. law, courts have no more atathoritv 
to ifigjarfere than they have to control the domestic dls- 
cipljji^ of father in his fami^ .i^t> CItallcs mine.) 

Once agaiii, theref^jre, the Court indicated its hesitation to 
interfere in school matters unlgss th a rtsl e s violated divine 
or human _ taw. 

Tl»e Court in /rtthony v. Syracuse^ Q^ jj^j^^j ^^^^ defen- 
dant Ifeivei^sity against Beatrice Anthony who claimed that she 
was unjustly dtsmisssd from Syracuse University without just 
cause. Th«! u<vurt based its decl Jlon oi> the concept of contract 
as well as In. loco parentis . Judge Smith in the trial Court 
held that Ihe relationship between studcir-t and university is 
basically contractual. Bu5 he also cientioni^d the doctrine 
of in loco _parenti.5 , stating that " iS] o far as infants 

^^^130 Misc. 249 (Sup. Ct. 1927), supra note 33. 
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infante/ are' concerned, university and collage aucho;:'itl^e 

stand in loco parentis .concerning the physical arid isoral vel« 

308 

fare and mental training of the pupils . • • The /»p'» 

pellate Court, upholding the decision of the trial Court, 
listed two reasons for ^ich a university might dismiss 3 
the second of vhich reinforced the standing of the school 
in loco parentis > Those reasons were: to safeguard 1«) the 

University^L^ ideals of scholarship, 2.) and the University's 

^ 309 
moral atmosphere. 

In West v. Hoard of Trustees of Miami Unlversity^ ^^ 

the Court once agair» indicate?? itfi; unwillingness to inter* 

fere in disciplinary matters (In this case a dismissal) 

unless the last Itut ion enforced rules in an unreasonable a nd 

arbitrary manner. The Court held that the University has 

the power to make rules governing such matters as good edu- 

311 

cation, virtue, religion, and morality . 



30(7 

IH. at 256* 

-*^%24 Anp, Div. 435, 440 (1928), > ?upra note 27. 

-'•^^Al Ohio i\pp. 367, 181 N.E. 144 (1931), supra 
note 215. — — 



^'4d, At 147-48. 
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The Later Cases— ConBtitutlonal Emphasis 

Beginning with Pyeatte .^^^ a ease heard in 1951 deal- 
ing vith mandatory housing regulations, there was a change in 
the standard of review employed hy the courts being consi- 
dered here in dealing with student discipline. >mile earlier 
cases, heard before state courts, wer& concerned mainly with 
the inherent power of the university to pass rules and ii« 1th 
the reasonableness of such rules, later cases, beginning with 
Pyeatte and heard, with one exception, before the federal 
courts, emphasized the constitutional righto of students at- 
tempting to balance those rights with the university's power 
to pass and enforce regulations for its own governance. 

Pyeatte is the first of those cases to be considered 
here. It involved action by Mary Pyeatte against the Uhlvor- 
slty of Oklahoma for an injunction against their mandatory 
housing regulations. While the Court considered the argu- 
ments of plaintiffs which rested mainly upon the complaint 
that Fourteenth Amendment Rights were violated. It held for 
Che defendant University on the grounds that plaintiffs were 
not discriminated against by the housing policy, and that, 

312102 F. Supp. 407 (W.D. Okla. 1951). supra note 

218. 

169 



furthermore J const It ufclonal rights are aoc ualimlfcsdi that 
the University has the power to "pass all rules and regula- 
tions which the Board of Regents cotisidered to be for the 
benefit of the health, wel fare, morals, and educflfcioa of fh^ 
students , so long as such rules are nofe expressly or ianplied- 
ly prohibited. "3" Interestingly enough the Courc also 
placed responsibilities upon the University; responsibilities 
which seem to derive from an in loco parentis role . One of 
those responsibilities is to provide the students "a home 
away from home while a ttending^ school at the Uhiversltv. and 
it is incumbent upon school authorities . . . to insure that 
not only adequate but suitable housing is available." 314 
(Italics mine.) 

Stieier V. New York S tate Education Comalsion^ lS 

a civil rights case. Steier argued that he was dismissed 

from Brooklyn College without being afforded due process. 

The Courts, to finding for the College, held that due process 

was granted, reinforcing the parental duty of the College: 

;^e of the pric^ry functions of a liberal education 
«.o prepare the student to enter a society based upon 



^^^i^. at 413. 

^15271 F. 2d 13 (2d Clr. 1959), supra note 223. 
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principles of law and order may well be the teaching of 
good manners and good morals . 316 (Italics mine.) 

Carr v . St . John * s Univers ity^ ^^ d if f era f gtm the 

other cases «?i,^,er this section in that It involved a private 

i>. Jtitution aiid i«a8 heard before a state court. Carr brought 

action against St* John's after being dismissed from that 

University on the grounds that he did not adhere to the 

ideals of Christian conduct . The Appellate Court, refusing 

to consider constitutional issues regarding religion on the 

grounds that St. John's was a t^rivate institution, held for 

the University's ri^ht to pass regulations governing conduct . 

The Court further noted, however, that such regulations 

could no t be unreasonably or arbitrarily enforced .3^-8 

Six cases against the doctrine 

The cases that follow are siEisifiea>rit here for two 
reasons: 1.) thay all occurred after 1565 and 2.) they were 
all generally negative toward the application of the doctrine 
in higher education. In all Instances, hot7«,ver, the rejec- 
tions were made in dicta of the court and, interestingly 

316id. at 20. 

317231 N.Y.S. 2d 410 (App. Div. 1962), supra note 227. 
^^^W. ^t 414. 
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enough, the court found In £av«»r of the college in every In- 
stance but one. Another significant factor in each case is 
the emphasis on the constitutional rights of students and the 
attempt by the courts to balance them with the rights of the 
institution to pass rules and regulations for Its governance. 

The first of those cases, Goldberg v. Regents of Oni- 
versity of Calif omia .^^^ involved the dismissal of students 
for participating in demonstrations. Plaintiffs argued that 
their rights to free speech were abridged by the University 
action, that the University regulation enforced against them 
was so broad and vague as to further abridge those rights, 
and finally that they had been denied due process . Judge 
Taylor dismissed all three complaints, holding that the Uni- 
versity's action did not infringe upon the constitutional 
rights of plaintiffs. 

The following passage, however, is found in ti^e dic- 
ta of the Court: 

For constitutional purposes, the better approach , aa 
Indicated in Di^ron, recognize? that state universities 
should no longer stand in loco pareiiMs in relation to 
their students. 320 (italics mine.) 

31957 cai. Rptr. 463 (Ist D. 1967), supra note 163. 
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Then In a footnote^ Judge Taylor, in language clear- 
ly obtter dicta , discussed the classic cases following the 
doctrine of in loco parentis and remarked that It seened more 
applicable In earlier decades When students vere generally 
un^ eighteen than today when they are often much older,^^^ 

In Buttny V. Smiley, another case similar to Gold- 
berg in that students were dismissed for creating disorder 
on campus. Judge Arraj held for the Uhlverslty, stating that 
college officials have the power to take action to maintain 
order on campus. The Judge held that the rules and regula- 
tions cf the University were not unconstitutionally vague, 
that the equal protection clause of the Fourteenth Amendment 
was not violated, and that plaintiffs were afforded due pro- 
cess by Ifeiversity authorities. 

Then, in language clearly obiter dicta > the Court 

noted: 

Wa agree Willi: the students that tha <>i ;trl <e of 'In Loco 
Parentis' Is no longe r tenable in a i in:!.ver8lfcy co mmunity; 

and we believe that there Is a trend to reject the 

authority of university officials to regulate "off- 
campus" activity of students. 323 (itajLlcs mine.) 



^^^Id. at 470 n.ll. 
322 

281 F. Supp. 280 (D.C. Colo. 1968), supra note 235. 
3231.1, at 286. 
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The Judge went on to state, however, that he was not saying 
that students could not be disciplined for actions disrup- 
tive of good rules on campus. 

In another 1968 case. Zanders v. Louisiana State 
Board of Education .^^^ Judge Ben DawklnS refused to CTant 
Injunctive redress to students expelled from Graid>ling Col- 
lege. They had alleged violation of First and Fourt<senth 
intendment Rights. 

In writing his twenty-six page decision Judge Dawkins 
paused to trace historically the relationship between univer- 
sity and student. He noted that there have been two theories 
traditionally used to characterize that relationship; . "in loco 
parentis" and "contract." In language clearly obiter dicta 
he observed that 

This doctrine primarily has been used as a defense in 
suits involving potential tort liability of scshOol 
teachers when administering some type of cozppral punish 
ment to students of tender years. Viewed In this light , 
the doctrine is of little use in dealing with our modem 
"student rights" problems . -^^^ (Italics mine.) 

However, after discussing the ccritract theory in 
some detail, the Judge, almost disregarding his previous com- 
ments about the doctrine, stated: 

324281 F. Supp. 747 (W.D. La. 1968). supra note 238. 
325idi, at 756. 

o ■■■■■■ 
ERIC 
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Regardless of which theory mav be applied , it now Is 
generally conceded that colleges and^unlvers it les have 
the inherent power to promulgate reasonable rules and 
regulations for government of the university comnu** 
nity.326 (italics mine.) 

The Court, obviously hesitant to dismiss the doctrine entire- 
ly, was apparently more concerned with the college 's inherent 
power to pass rules and regulations than with In loco paren <:is. 

Moore v. Student Affairs Committee of Troy S» gni- 
versity3^7 involved action by plaintiff Moore for reinstate- 
ment as a student in good standing at the Utilversity after 
school officials had searched his room and seized marijuana 
they found there. The Court found in favor of the University, 
holding that the student's constitutional rights were not 
violated by the actions of the Ihiversity, that ^e search was not 
unreasonable, and that plaintiff had been afforded due process. 

Of interest here is that the Court noted in language 
^Mter dicta that "ftl he college does not stand, strictly 
speaking, in loco parentis to its students, nor is their 
relationship purely contractual in the traditional sense."328 
Rather, the Court stated that the relationship grows out of ' 
the "peculiar and sometimes the seemingly competing Interests 

326xd, at 757. 

32728A F, Supp. 725 (DX. Ala. 1968) , supra note 243. 
^28id. at 72^. 
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of college and student, "329 and with that went on to discass 
the constitutional considerations of Fourth i^mendment rights. 

Soglln V. Kauf finah3 30 Is the only case besides 
Hlll3 31 in which the Court found In favor of the students. 
It Involved action by the students of the University of Wis- 
consin for injunctive relief against Uhlversity regu 
and disciplinary measures taken against them for alleged 
••misconduct." The Court held that the regulations of the 
University regarding student freedom were unconstitutional 
for vagueness and that the standard of ••miscohduct"^^ ^^^ 
unacceptable basis for suspension or expulsion. 

In writing his decision Judge James Doyle discussed 
several models used historically to describe the relation- 
ship between student and university. One of those was the 
doctrine of in loco parentis . In describing the changing 
nature of American colleges and universities, he made clear 
his feeling about the present applicability of the doctrine 
with the following dictum: 

The facts of life have long since undermined the concepts , 
s"*^'* in loco parentis , which hav2 been invoked hlstori- 

329ibid. 

33O295 Supp. 978 (W.D. Wis. 1968). supra note 32. 
182. ^^^on^onwealth ex rel. Hill v. McCauley. supra note 
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cally for conferring upon university authorities virtu- 
ally lladt less disciplinary discretion. 3^^^^ ^^^^ ^^^^^^^^ 

He did, however, recognize that there Is consider- 
able d a as to What the precise relationship bet\«een 
student ad university Is. Furthermore, he stated that the 
precise Issue with which he was concerned was not that rela- 
tionship nor the power ehat the university has to discipline 
but rather "the manner In which this power to govern and to 
discipline la exercised . "333 (italics mlne.'^ 

Pratz v. Louisiana Polytechnic Instltute3 34 y^s the 
last of the cases to reject the doctrine. It was a class 
action suit for declaratory Judgment against the parietal 
regulations of Louisiana Polytechnic Institute. The Court 
held for Louisiana Tech on the grounds that the regulations 
were educationally sound and that they did not deprive stu- 
dents of their constitutional rights. 

In a footnote, and in language clearly obiter dicta , 
the Court, pausing to clarify the meaning of the phrase "pa- 
rietal rules," made the following comment about the doctrine 
of in loco parentis ; 



ERIC 



332soglin V. Kauffman, supra note 32; 
333id. at 9S9. 

^34316 supp. 372 (W.D. La, 1970). supra note 162. 
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We tend to agree with that line of thinking which 
states that the modern college or university* ^ilch h^^ 
in attendance thousands of students, even if it should, 
is ill-equipped to regulate the off-campus social and 
moral lives of its students, thus making futile, and ' - 
perhaps Improper, any attempt to act **in loco parentis .''^^^ 
Citalics mine.) 

The Judge, as well as the defendants, therefore, limited the 
word "parietal" to those "regulations affecting the educa- 
tional, particularly the living portion, sphere of a univer- 
sity's function. "33^ There is hardly here a clear rejection 
of the doctrine of in loco parentis , but simply a cautiously 
worded opinion in language obiter dicta . 

One final positive case 

The final case of significance is interesting for two 
reasons: 1.) it goes against the trend of the six cases re- 
ported heretofore and 2.) it was heard, ironically, on the 
anniversary day of the Kent State tragedy. The case was Evans 
V. State Board, of Agriculture .^^^ It involved action by stu- 
dents at Colorado State University against the officials of 
the University. The gravamen was that a regulation, adopted 

335id. at 876-77 n.2. 
336xd. at 877 n, 2. 

^^'325 F. Supp. 1353 (D.C. Colo. 1971), supra note 

261. 
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by the University in the vake of a violent disturbance pro- 
hibiting demonstrations at certain times and places, consti- 
tuted an abridgement of the First iUnendinent rights of the 
students. Judge Winner held that not only had the constitu- 
tional rights of the students, not been abridged but also that 
the University had acted in the only way it possibly could. 

In his concluding statements the Judge, concurring 
with Buttny that students seeking enforcement of constitu- 
tional rights must also accept responsibilities, took excep'^ 
t ion to that Court's rejection of the doctrine of in loco 
parentis and observed that "conduct such as that with which 
we are here faced gives cause for pause to wonder if the law 
may not be forced to retreat to the earlier In Loco Parentis 
Doctrine. "338 (italics mine.) 

Thus have the cases come full swing from the first 
application of the doctrine to higher education in 1866, 
through an era of general reliance on the doctrine, to a brief 
period of rejection "from 1967-1970, a time of general campus 
disruption matched only by the^ violenc overseas, to a final 
4 entatlve approval by Judge Winner in Evans who observed in 
language, perhaps obiter dicta , that the rejection, obiter 
dicta, in Buttny was hasty. 

* 

338id, at 1360. 
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Recent dormitory cases 

In recent dormitory cases the Courts have been favor 
able In their holdings to the universities' parietal rules - 
Interestingly enough mandatory housing is permitted even i 
the only purpose is the economics of retiring bonded indebt- 
edness In two cases in loco pare tttis language was em- 
ployed by the defendant institutions* Xrt Postrollo v. Uni- 
versity of South Dakot&^ ^Q the Federal Circuit Court Judge, 
while deciding the case en coicstitutlonal grounds, pointed 
out that a university might have multiple reasons for man- 
dating housing. Interestingly enough one of the reasons ad- 
duced by the University authorities used language analogous 
to in loco parentis and that is that the dormitory as provide 
"a home away from home " in aiding younger students to learn 
self -discipline and the habits of consnunlty liylng.^^^ 
(Italics mine.) 

In January, 1975, in a case Involving Kent State Uni- 
versity and some students there. Judge Thomas likewise held 

^^^Poynter v. Drevdahl, supra net?- 275. 
34O507 2d 775 C8th Cir. 1974). 
3Alxd. at 777-78. 
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In favor of defendant University and on constitctional 
grounds. The University, in defense of its xnandatory 
housing rules, used language similar to that used in 
Postrollo ; 

Special attention must be afforded the vast ni&Dber of 
students commuting from the residence of their fsraily 
especially during their first two years of enrollment in 
order to assist ie she more complicated process of trans- 
ition from dependence to independence .3^^ 

What is noteworthy is that in both cases the Courts 
paid attention only to the constitutional issues involved 
and never questioned the in loco parentis stand of the uni- 
versities. Such favorable decisions caused the legal counsels 
to the University of Colorisdo and to DePauw University to won- 
der if indeed what we are witnessing in the Courts is not a 
"return to the days of in loco parent is or some reasonable 
modification thereof ?"344 what is evident, at any rate, is 
that the recent courts have not disturbed university housing 
regulations nor interfered with the in loco parentis stance 
of the universities as long as constitutional rights are not 
abridged and "that the rule is reasonable and not arbitrary 

342c ivil Action File No. C (i^.D. uhlo, Jan. 8, 1975). 
2^3id. at 5- 

^^^Hollowaj, supra note 269, at 122, 
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and that it hetcs a rational relationship to a permissible 



Conclusions Regarding the Courts 
and In Loco Parentis 

Privfl e V. public Institutions 

One distinction made by the courts that comes through 
most clearly is that private institutions require a different 
standard of review than public or^es. Constitutional consl- 
derations do not have the force on the campuses, of St. John's 
University or Berea College m they would at the University 
of Alabama or the University of Southern California. One of 
the Courts ic^ich rejected in loco parentis did so only for 
public Institutions. In all of the cases that rejected 
its use the issues were resolved by conotitutional consider- 
ations. Such a standard of review would generally nbt be 
applied in a private college. The argument, therefore, that 

^^^postrollo V. Univ. of South Dakota, supra note 

at 782. 

^^^Goidberg, supra note 163, at: 4/0. Dixon also dis- 
tingulshes sharply between public and pr; vate institutions 
(S'rjpra note 25. at 5.58). S ee also Carr v. St. John's Univ«, 
supra note 226, at 413; accord, Pratt v. Wheaton College, 
supra not > 3 78, at 187 . 



state objective. "345 
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the constitutional approach is the better one, would not 
work against the use of in loco parentis on the casspuses of 
private institutions. 

\^ - • ' . 

Constitutional considerations 

The emphasis on the constitutional rights of students 
is especially evident in the last seven significant cases re- 
ported herein. That emphasis received its impetus chiefly 
from the landmark case of Dixon v. Alabama . 347 a caae which 
marked the currying point toward closer attention to the con- 
stitutional i*lghts of accused students to "procsdnral dud 
process in college disciplinary cases. "348 

In that case students, summarily dismissesJ from Ala- 
baiaa Stata College^ at hcntgomery for participating "in sit- 
ins," appealed to iihc- Federal Circuit Court after the Dis- 
trict Cosxrt h«d ot^haXd the University action. The University 
felt that it couild dismiss tfitliout any reason other than for 
the general benefit of the Institution. The Court, distin- 
guishing aliarply between private aud public institutions, 
held that public institutions are obliged to follow at least 

^^^294 F. 2d 150 (5th. Cir. l?6l), supra note 25. 

2^%. M. Chambers, The Colleges and the Courts; the 
Developing Law of the Student and the College 216 (197271"" 

^' . ■ 183 
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the fundfiisen laws of falrnefis by giving students a notice 
of charg3;i rid^ and a chance to defend against them. Ever 
since that case, administrators have been constantly strug- 
gling to strike the delicate balance between the rights of 
students and the needs and welfare of the institution. 

Dlacon , however, was not the first case to grant due 
process to students under threat of dismlssale In Hill v . 
McCaoley^ ^^ the Court struck down action by the University 
to dismiss plaintiff Hill on the grounds that proper pro- 
cedure was not followed by the dismissing faculty committees 
in granting "iill a hearing. Thus, though due process was 
already before the bench in 1886 it was not until Dixon in 
1961 that the student's right to due process was once again 
af finned. Since then, as never before, the Courts nave been 
aware of the constitutional r5.ghts of students. Th^y have 
generally recognized, however, thsit those rights are not un- 
limited. Freedom of speech does not give the right to inter- 
fere with the rights a.n6 safety of others. In all cases 
there is the need for proper balancing of First Amendment 

34pHill V. McCauley, supra note 13?- 
J^^^Evans, supra note 261. 
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Rights and the velfare o£ the school system. ^-^-^ Though the 
courts have been more aware of constitutional issues today, 
they still recognize the inherent power of the schools "to 
promulgate reasonable rules for the government of the uni- 
versity community. "352 It is in this grey area \fhere the 
student's constitutional rights cease and the rights and 
obligations of the University begin that the doctrine of in 
loco parentis operates. 

In contrast with the standard of review utilized by 
the courts a hmv* red years ago, today they look not only at 
the university's powcix to pass rules snd regulations but slso 
at the rights thht evfry student enjoys under the coustitU'* 
tion as a c±t'm^y r,f Ifedted States. Mandel argues that 
■it; is this general ihange "in thf judicial review in civil 
i?i4;hi£j, richer than any change in tha judicial attitude 
tt vard public schools In particular or toward the concept 
of 'In loco parentis . ' which is the legal foundation for 
modem view of the limitations on the authority of school 
offici ?,s over student conduct. "353 (italics mine.) 

351{3oldberg, supr a note 163, a£ 471. 
352zanders, supra note 238, at 757. 

Mandel, "Student Rights, Legal Principles, and 
Educational Policy" 103 Intellect 238 (1975) , 

'. .'18.5 
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The forc e o« ^ 

^--=ia ^he rejections 

cases heard from 196; to 1970 that vere 

B<5 *°^^rd the doctrine weald seem, at first glance, to 
pose the ^ ^ 

*»c foxsnidable threat to the doctrine. In one of 

those cases 354^ 

» however, the Court, wl»ile stating that the 

doctrine is ' 

little use today, seemed ready in its later 

reasotjiwg 

^ allow that in loco parentis might indeed be 
used, ^oldlttc. 

that the principle point is that the universi- 
ties bave tho 

Inherent power to promulgsSe rules, "regardless 

of viiich th©,^^ occ 

^ory may be applied. i^nother rejection, 

ring m ^ 

"cnote, employed the traak language "we tend t 

agree th^t ti,^ , ■ 

doctrine is out of fashion."356 Finally, tbs 

rejection l»•^ ^ oct 

iHSiSZ ^7 the District Court in Colorado was 
of faat bJ^ t-j^ qqfi 

remarks of Judge Winners, in Evans . •'^ a case 

heard by th© & , 

federal eictrict Court in Colorado. 

354^ 

axiders, supr a note 238. 
at 757. 

35 ^* ^* Polytech* Iiast,j supra noJ;e 162. 

^^ttny V, Smiley, suura note 235. 
^ans V. state Bd. of Agric . , supra note 261. 
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Dicta V. stare decisis 



Beyond the relatively weak "rejections" o£ the six 
cases reported, the critical polrt Is that they were all con- 
tslned In language of the Cour£ that is clearly dicta. Five 
or six cases (depending on how negative one would consider 
Zanders ) r lereln the issue of in loco parentis was not dis- 
positive can hardly stand up against the weight of eleven 
cases in which the principle was upheld. Furthermore, the 
coramon law doctrine of in 1(> j parentis, made applicable 
through the principle of stare decisis, can hardly be de- 
stroyed by dicta of the court which lacks the force of adju- 
dication, and to which stare decisis does not attach,360 
Dicta may be cited by counsel if nothing else in point can 
be found; ^ it is not, however, binding as precedent. 
Four thousand years of developing doctrine, therefore, can- 
not be swept away by four thousand days of obiter dicta. 



359Biack's Law Dictionary, supra note 7, at 541. 
^^^'Ballentine's Law Dictionary 346 (3rd ed. 1969). 
^^^Ibld. 

•^^^J, Jacobsteln and R. Mersky, Legal Research Illus- 
trated; Abridgment of Pollack's Fundamentals of Legal Research 
xlx (4th ed, 1973 
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We can now restate the question posed at the onset 
of this research regarding the impact of case law on the 
doctrine : Have court decisions, especially those in the 
last decade, either abrogated or modified the doctrine of 
In loco parentis as applied to the university-student rela- 
tionship ? 

The answer to the first part, "Have they abrogated 
• . . the doctrine?" Is "NO." The answer to the second part, 
"Have they modified the doctrine?" is a qualified "YES." 

Ever since the holding of Judge Rivers in Dixon in 
1961, the courts have been conscious of the constitutional 
rights of students and of the protection of those rights 
through due process. The courts have, therefore, Indicated 
that they will Intervene where those constitutional rights 
are jeopardized. The standard of review which courts have 
employed has been modified since the earliest In Icco paren- 
tis cases to the esctent that not only will they scrutinize 
the reasonableness of rules and the Inherent power of col- 
leges to pre.scribe regulations for ther governance but also. 
In cases that involve public institutions, balance those 
powers against the constitutional rights which studcEits en- 
joy as citizens of the Uniteci States. 
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In private colleges the courts are slow to disturb 
decisions of the university as long as the rules are reason- 
able and the actions of the university have not been arbi- 
trary or malicious. In public institutions the courts have 
^Sicated that they will intervene only if rules and regula- 
iriona; are unreasonable and jeopardize the constitutional 
rights of the students; those rights most commonly brought 
before the courts in recent years ^re those guarantee d by 
the Firsts Fourth^ and Fourteenth Amendments. 

Age and In Loco Parentis 

Several cases have touched on the issue of age and 
in loco parentis . Meisner v. Iftiited States^ ^^ was an insur- 
ance recovery case involving Christine Meisner and Robert 
Parks 9 a deceased soldier who she contended was her brother , 
on the grounds that her parents stood in loco parentis to 
him. The Court held that " no sound reason appears yihv a per- 
son may not assume a parental relation toward an adult as 
well as toward a minor ^ The responsibilities and obligations 
may be fewer, but substantial ones remaia/'364 (italics mine.) 

3^3295 F. 866 (W.D. Mo. 1924). 

at '568-69 • 

i89 
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In Niewtadomskl v. United States . another Insur- 
aiice recovery case, the Court held that appellant, l^becca 
NiewladoGsskl, stood in the relafci<i>a8hip of ia loco paren tis 
despite the fact that the iiMitie&'ed v£S an adult . In another 
case. Zazove v« Ottited States. ^^^ the Court, in concerning 
itself largely tdLth the Issu^ of \diether or not the la loco 
parentis relationship was possible with an adult, held that 
the fact that the insured was an adult did not prevent him 
frrm being in an in loco parentis relationship to the policy^ 
beneficiary. There is no rule, generally then, that a per- 
son may not enter into an in loco parent is relationship with 
an adulic.^^^ 

The answer to the question, then, "Has the recent 
Twenty-sixth Amendment to the Constitution of the United 
States lowering the majority age for the right to vote abro- 
gated the doctrine in loco parentis as it applies to 
institutions of higher education in the United States?" is 
"NO." 



365159 F. 2d 683 (6th Cir. 1947). 

366x56 F. 2d 24 (7th Cir. 1946), 

^^h, nks V. United States, suprg. note 286, at 535. 
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Final Sunmation 

It Is apparent , then, that the phrase in loco pa- 
rentis . as a technical term in law, constitutes "words of 
art" and as such can he properly explained by an esqpert wit- 
ness. Xn its long and tortuous histor^^ the meaning of that 
phrase has gradually developed, been modified, and shaped 
by customs, by traditions, and by the courts. Its biography 
is as colorful as the story of those itinerant judges who 
traveled the countryside in England sad under i^ose gavels 
the common law of that nation was forged. 

The principal concern of this dissertation is t^t is 
the present status of that legal doctrine, the history of 
which has been traced from Hammurabi through Roman Law and 
English Common Law, through the early days of frontier Ameri- 
ca and the development of Harvard College, through early 
court cases that applied and Interpreted the doctrine, and 
finally to the American college campusep of the 1960s and 
1970s vchere violent disturbances tried ^ofch the doctrine as 
as the very structure of the higher educational system 
itself,. 

The ultimate question then to be answered in this 
research is as follows: Is the doctrine of in loco parentis 
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a viable legal deflnttt t:?ti o f the nature of the relationship 
between the university aM t hfc' student In the United States 
of America today ? 

The answer is "YES." In private colleges and univer" 
sities the courts have generally not interfered f vinstitu- 
tlonal matters unless the rules and regulations of the 



school are unreasonable an d offend ag^tisS^lL^dlvlne or human 
law^ oT_ the actions of the college aju tfe^^l ^ies are judged 
malicious or capricious > 

In public colleges and un lvi^&ljil es the courts 
have shown an inclination not to I s^ ifervene In university 
matters as long as -the rules and regulations of the school 
are reasonable and understandable and do not abridge the 
constitutional freedoms of students, and as long as the 
elements of due process as outlined by the courts In Hll 1 v . 
McCauley368 and more recently In the dicta of Dlxon^^? are 
extended . 

In loco parentis , then^ a leg^l theory ^Ich developed 
slowly through forty centuries cf tradition^ which became a 
part of the common law of England during the last thousai^id 



-^^®Pa. County Ct^ 77 (1887), supra note 132 > 
3^^294 Fc 2d 150 (5th Cir. 1961), supra note 25. 
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years of that development, which was brought to America In 
the last five hundred years, and which has been legally in 
force there for the two hundred years since the Revolution, 
* is still part of the common law of the land today. It has 
been abrogated neither by statute nor by court* Coomon law 
ia set aside by statute only \^en the wording of the law 
clearly and expressly rescinds it. That has never been the 
case with the doctrine of in loco parentis . Aa regards the 
courts and in loco parentis , one viewpoint holds that they 
may not abrogate common law; another, though perhaps a minor- 
ity view, maintains that they may. At any rate those six 
cases that did treat it negatively did so in language clearly 
obiter dicta . Four thousand days of dicta, however, do not 
abrogate four thousand years of developing doctrine. It is 
there, then, waiting for university administrators to use as 
they find the need. Alive and well ; ancient, honorable— on 
call in the wings. 



ERIC 



193 



SELECTED BIBLIOGRAPHY 
Books 

Alexander, Kern,and Solomon, Erwin S. College and University 
Law. Charlottesville, Virginia: The Michie Company, 
1972. * ^ ^* 

Bakken, Clarence. The Legal Basis for College Student Person - 
nel Work . 2nd ed. Washington, D.C. : The American 
College Personnel Association, 1968. 

Ballentine, James A. Ballent ine ' s Law Diet ionary . Edited 

by Wm. S, Anderson, 3rd ed, San Francisco: Bancroft- 
I-Thitney Company, 1969. 

Bevis, A. M. Diets and R5.ots . Boston: Marshall Jones 
Company i* 1936. 

Black, Henry Campbell. Black's T^w Dictionary . 4th ed. St. 
Paul, Minnesota: West Publishing Company, 1968. 

Blackstone's Commentaries on the Law . Edited by Bernard C. 
Gavit. Wm. Hardcastle Browne, 1892; Reprint ed., 
Washington, D.C.: Washington Law Book Co. ^ 1941. 

Blackvrell, Thomas E. College and University Administration . 
New York: The Center for Applied Research in Edu- 
cation, Inc., 1966. 

Brubacher, John S., and Rudy, Willis. Hi gher Education in 
Transition, and American History 1636-1956 . New 
York: Harper and Brothers, 1958. 

Brubacher, John. S. The Courts and High3r Education . San 
Francisco, California: Jossey-Bass, Inc., 1971. 

; e ■ 



185 

194 ^ 



186 



Caffrey, John. "The Future Academic Community?" In The 
Future Academic Community; Continuity and Change , 
pp. 1-12. Edited by John Caffrey. Washington, 
D.C.: American Council on Education, 1969. 

\^ . "Predictions for Higher Education in the 1970 "s." 

In The Future Academic Community: Continuity and 
Change , pp. 261-92. Edited by John Caffrey. Washing- 
ton, D.C.: American Council on Education, 1969. 

Elliott, Lloyd H. "Changing Internal Structures: the Rele- 
vance of Democracy." In The Future Academic Commu - 
nity: Continuity and Change , pp. 44-55. Edited by 
John Caffrey. Washington, D.C. : American Council on 
Education, 1969. 

Harper, Robert Francis. The Code of Hammurabi. King of Baby - 
lon, about 2250 B.C . Chicago: The University of 
Chicago Press, 1904, 

Haskins, Charles Homer. The Rise of Universities . Ithaca, 
New York: Great Seal Books, Cornell University 
Press, 1929. 

Hutchinson, Thomas. Collection of Original Papers Relative 
to the History of the Colony of Massachusetts -Bay . 
Boston: Thomas and John Fleet, Printers, 1789. 

Jacobstein, J. Myron, and Mersky, Roy M. Legal Research 
Illustrated: Abridgment of Pollack's Fundamentals 
of Legal Research . 4th ed. Mineola, New York: The 
Foundation Press, Inc., 1973. 

Leonard, Eugenie Andruss. Origins of Personnel Services in 
American Education . Minneapolis: University of 
Minnesota Press, 1956. 

MaGrath,C, Peter. "Student Participation: What Happens When 
We Try It?" In The Future Academic Coimnunity: Con- 
tinuity and Change , pp. 97-118. Edited by John 
Caffrey. Washington, D.C: American Council on Edu- 
cation, 1969, 

Morison, Samuel El.iot, The Foctiding of Harvard College . 
: Cambridge: Harvard University Press, 1935. 



195 



187 



• ' ' ■ • • . Three Centuries of Harvard 1636-1956 . Canibridge: 
Harvard University Press, 1936. 

Potter, Robert E. The Stream of American Education . New 
York: American Book Company, 1967 . ' 

Rait, Robert S. Life in the Medieval Ifaiversity . Cain^ 
: The University Press, 1931. 

Ratliff, Richard. Constitutional Rights of Students . 
Metuchen, N.Y.: Scarecrow Press, 1972. 

Reutter, Edmund. Schools and the Law ; Dobbs Ferry: Oceana 
Publications, Inc., 1970. 

Sindler, Allan P. "A Case Study In Student-University Re- 
lations." In The Future Academic Community; Cbntin- 
uity and Change , pp. 119-137« Edited by John Caff rey. 
Washington: American-Councii on Education, 1969. 

Ware, Martha L. , ed. Law of Guidance and Counseling. Cincin- 
nat i , Ohio : The W . H . Anderson Company, 1964 . 

Williamson, E. G. "Do Students Have Academic Freed oa?" In 
The American Student and His College , pp. 308-25. 
Edited by Esther Lloyd -Jones and Herman A. Estrin. 
Boston: Houghton Mifflin, 1967. 

__. Student Personnel Services in Colleges and Univer - 
sities . New York: McGraw-Hill Book Company, Inc., 
1961. 

Winthrop, John. The History of New England from 1630-1649 . 
Cambridge: Little- Brown and Company, 1853 ed. 



Articles and Periodicals 



Bakken, Clarence. "Legal Aspects of in Loco Parentis /' 

Journal of College Student Personne l 8 (1967); 234-36. 

Beaney, William M. "Students, Higher Education, and the Law." 
Denver Law Journal 45 (Special 1968); 511-24. 



196 



Ids 



Brlttaln, Kerry Robert. "Colleges and Universities: The 
Demise of in Loco Parentis ." Land and Water Law 
Review 6 (1971): 715-41. ^ ~ ~" 

Callls, Robert. "Educational Aspects of In Loco Parent is i>" 
Journal of College Student Personnel 8 (July 1967): 
231-33. ^ ' 

Chambers, M. M. "Legal Rights of College and University 

Students," NOLPE School Law Journal 2 (Fall 1970): 
81-92. \ ~Z"- 

Clifford, Earle W. "Conment." Denver Law Journal 45 (Spe- 
cial 1968): 663-68. " 

Clowes , Daniel A , "The Student-Institution Relationship tn 
Public Higher Education." Journal of Law and Edu^ 
cation 2 (January 1973): 127-36. 

"Developments in the Law, Academic Freedom." Harvard Law 
Review 81 (1967-68): 1048-1159. ; : 

Dubllkar, Ralph F. "Recent Cases." Uhlverstty of Cincinnati 
Law Review 42 (Spring 1973) : 375-83. 

Goldstein, Stephen R. "The Scope and Sources of Schoor Boaird 
Authority to Regulate Student Conduct and Status: a 
Non-Constitutional Analysis." University of Pennsyl '. 
vania Law Review 117 (January 1969) : 373-430. 

Holloway, John P.,and Tharp, Richard A. "Recent Developments 
in Student Affairs." Journal of College and Univejc< ^ 
sity Law 2 (Winter 1974-75) : 115-22 . ' : 

Kelly, Thomas E., Jr. "Double Prosecution of the State Uni- 
versity Student." Journal of C ol lese js nd U niversit y 
Law 1 (Spring 1974)7169^:88: .-.-^jb— ■ 

Kimble, W, E. "Legal Responsibilities of the University a& 
a Community. The Present Status of in Loco Pdren- 
tiSc" Journal of the American College Health Asso ^ 
elation 17 (February 1969): 222~26':" " — ' 

Mandel, Richard L. "Student Rights, I.egal Principles, and 
Educational Policy." Intfillect 103 (January 1975) s 
236-39- • ' 



197 



189 



McKay, Robert B. "The Student as V^i^re^^^izetL^** Denver 
Law_Journal^^^4^ 

Michael , Gregory E . "Student-School t^^J J ^eiationsHtp: 
toward a Unitary Theory." Sijf _4g3s- ^iver sit v Law 
Review 5 (Winter 1971): 468>»g6^ ' " 

Monypenny, Phillip. "The Student as a Student." Denver Law 
Journal 45 (Special 1968) : 6^9-^2 . • ■, 

"Notes and Comments : Private GoveimtB^n*^ — ^•^e Can^us— Judi- 
cial Review of University Exj^Ul^io'^s."^^^^^^?^^ 
Journal 72 (1962-63): 1362-l.aOr " 

Powell, Robert S., Jr. "Conment." Uep:H££ji §w Journal 45 
(Special 1968): 669-74. 

Schwartz, Herbert T. "The Student, the ^^^^^rsity, and the 
First Amendment . " Ohio Stat ^. L^SL^Si^al 31 (Summer 
1970): 635-86. ' ; ■ ' : 

Shaw, Roger M. "In Loco Parentis ." Se^gojL ljCecutive 74 
(May 1955): 56-57. V' ■ ■ ' 

Stamp, Neal R. "Ccwnment." Denver La«» 45 (Special 

1968) : 663-68. 

Thompson, Ralph, and Kelly, Samuel ^'jB-^ gco parentis and 
the Academic Enclave." Educ^titf^JSL^eview 50 (Pall 

1969) , 449-50. — v 

"Uhiversitas in Loco Parentis ." Schcjgl^gS^-^ gciety 97 
(tJarch 1969): 146 and 188"r~"''"~^ 

Van Alstyne, William W. "Procedural Poe ^o^^sss and State 
University Students." U.C.L, >,3^^L^SiLiew 10 (Fall 
1963): 360-70. --^^ 

"Student Academic Freedom ^li<3 Jiule -Making 
Powers of Public Universities ; So^"® ^^tistitutional 
Considerations." Law in Tratt gjLtiSSJSi j^rterly 2 
(Winter 1965): 1-34: 



198 



" ' ■ ■ : » "The Student as University Resident . " Denver Law 
Journal 45 (Special 1968): 582-611. ~ ~ 

Ca6e s 

Anthony V. Syracuse, 130 Misc. 249 (Sup. Ct. 1927), Rev*d, 
224 App. Div. 487, 231 N.y.S. 435 (1928). ~~~ 

Banks v. United States, 267 F, 2d 535 (2d Cir. 1959). 

Buttny V. Smiley, 281 F. Supp. 280 (D.C. Colo. 1968). 

Carr v. St. John's University, 231 N.Y.S. 2d 403 (Sup. Ct. 
1962), Rev'd , 231 N.Y.S. 2d 410 (App. Div. 1962). 

Commonwealth ex rel. Hill v. McCauley, 3 Pa. County Ct. 77 
(1887). ^ 

Commonwealth V. Townserd Fell, 11 Haz. Pa. Reg. 179 (1833). 

Dixon V. Alabama State Board of Education, 294 F. 2d 150 
(5th Cir. 1961), cert, denied 368 U.S. 930. 

Due V. Florida A. & M. University, 233 F. Supp. 396 (N.D. 
Fla. 1963). . 

Evans v. State Board of Agriculture, 325 F. Supp. 1353 (D.C. 
Colo. 1971). 

Goldberg V. Board of Regents of University of California, 57 
Cal. Rptr. 463, 248 Cal. App. 2d 867 (1st D. 1967). 

Go£t v. Berea College, 156 Ky. 376, 161 S.W. 204.(1913). 

Howard V. United States, 2 F, 2d 170 (E,D. Ky. 1924). 

Jobn 3; Stetson University v. Hunt, 88 Fla. 510, 102 So. 637 

.;(I924),, 

Meisner v. United States, 295 F. 866 (D.C. Mo. 1924). 

'^'■199 



191 



Moore V. Student Affairs Committee of Troy State University, 
284 F.Supp. 725 (D.C. Ala. 1968). 

Niewiadomski V. United States, 159 F. 2d 683 (6th Cir. 1947), 
cert, denied . 331 U.S. 850. 

V North V. Board of Trustees of University of Illinois, 137 
111. 296, 27 N.E. 54 (1891). 

People ex rel. Pratt v. Wheatdn College, 40 111. 186 (1866). 

Poynter v.Drevdahl, 359 F. Supp. 1137 (W.D. Mich. 1972). 

Pratz V. Louisiana Polytechnic Institute, -316 F. Supp, 872 
(W.D. La. 1970). 

Prostrollo v. miiversity of South Dakota, 369 F. Supp. 778 

(S.D. S.D 1974), Rev'd . 507 F. 2d 775 (8th Cir. 1974), 
cert, denie d, 95 S, Ct. 1687 (1975), 

Pyeatte v. Board of Regents of Oklahoma, 102 F. Supp. 407 
(W.D. Okla. 1951). 

Richards v. United States, 93 F. Supp. 208 (N.D. W.Va. 1950). 

Schick V. Kent State University, Civil Action File No. C 74- 
646 (N.D. Ohio, Jan. 8, 1975). 

Soglin V. Kauffman, 295 F. Supp. 978 (W.D. Wis.. 1968). 

Steier v. York State Education Commission, 271 F. 2d' 13 
(2d Cir. 1959). 

Strauss V, Vuited States, 160 F. 2d 1017 (2d Cir. 1947), cert. 

denied, 331 U.S. 850 (1947). ' ^ 

Wcatherby V, Dixon, 34 Eng. Rep. 631 (C^... 1815). 

West V, Board of Trustees of Miami University, Al Ohio Add 
367, 181 N«E. 144 (1931). 

Zanders v. Louisiana State Board of Education, 281 F. Sunn 
747 (w,D. Lay 1968). 

2azove V. United 3t-af;.-s, 157 F.2d 24 (7th Cir. 1946). 



ERIC 



200 



Statutory Material 

State (United States) 

Colorado Revised Statutes Annotated (1974). 

Delaware Code Annotated (1975).. 

Georgia Code Annotated (Supp. 1974). 

Idaho Code (1963). 

Idaho Code (Suop. 1974). 

Michigan Compiled Lavs Annotated (1967). 

Nebraska Revised Statutes a97iy. 

North Dakota Century Code (1971). 

Ohio Revised Code Annotated (Page 1972). 

Federal (United States) 

'^S. Constitution . Amend. XXVI, sec. 1. 

English 

Great Britain, La-,vs, Statutes, etc. Posit l on_qf Schoolmasters . 
Eliz, 2, Halsbury' s Laws of EngLg^nj i^3d "ad.Vj vol 1^. 

Oyh.e.7: Legal Sources „ 

Corpus JuriH nocur^d ora, vol, .15A, sec. 12 (1967). 
Fgderal^ nles Dpcxsioris , vol. 45 (W.D, Mo. 1968). 



ERIC 



201 



193 



Modern Fede ral Practice Digest . "Parent and Child . " sec . 15 
(I960).. • ■ .. 

Restatement of the Law (Second) of Torts , sec. 152 (1965). 

Unpublished Materials / 



Harms, Herman Edward. "A History of the Concept of in Loco 
Parentis in American Education." Ed.D. dissertation, 
The University of Florida, 1970. - 

Hirschberger , Jane . "A Study of the Development of the in 

Loco Parentis Doctrine, Its Application and Emerging 
Trends." Ph.D. dissertation. The University of 
Pittsburgh, 1971. 

Johnson, Disson Clark, " In Loco Parentis and political Atti- 
tudes: Their Relationship as Viewed by Eight Univer- 
sity of Oregon Publics." Ph.D. dissertation. Univer- 
sity of Oregon, 1971. 

Moran, K. Donald. "An Historical Development of the Doctrine 
Loco Parentis with Court Interpretations in the 
United States." Ed.D. dissertation. University of 
Kansas, 1967. 

Serra, Joseph Robert. In Loco Parentis ; a Survey of the 
Attitudes of Parentis of Undergraduate Students." 
Ed.D. dissertation, Indiana University, 1968. 

Tv.igonsr, JGnnings Lee, Jr. "From in Loco Parentis Toward 

Lgrnfreiheit ; an Examination of the Attitudes of Four 
Early University Presidents Regarding Student Freedom 
and Character Development Ph.", dissertation. The 
" Ohio State University, 1968. 

irJhi.,G, Nary Helen Hamilton.. "The Current Legal Status of the 
Teacher Standing in Loco Parentis ." Ed.D. disserta- 
tion, ITniversity of Denver, 1973. 



202 




Whit sett, Jo Ann Dunham. "The Concept of in Loco Parentis 

in Higher Education in America." Ph.D. dissertation. 
East Texas State Uni^rersity, 1969. 



ERIC 



203 



